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I. BY THE COMMISSION

A. Statement

1. On December 6, 2018, Delta-Montrose Electric Association (DMEA) filed a formal complaint alleging that the “exit charge” Tri-State Generation and Transmission Association, Inc. (Tri-State) set for DMEA’s withdrawal from Tri-State membership is unjust and unreasonable or is discriminatory, and in either case does not comport with Colorado’s Public Utilities Law.

2. On January 15, 2019, Tri-State filed this Motion to Dismiss Formal Complaint (Motion to Dismiss).

3. On February 4, 2019, DMEA and the Colorado Energy Office filed their responses to Tri-State’s Motion to Dismiss.

4. United Power, Inc. and La Plata Electric Association, Inc.; Sierra Club; Colorado Solar Energy Industries Association; and the Joint Conservation Parties (Western Resource Advocates, San Juan Citizens Alliance, Southwest Energy Efficiency Project, and Vote Solar) filed responses as amici curiae.

5. Tri-State’s motion argues that DMEA’s complaint should be dismissed for five reasons: (1) the Public Utilities Commission (Commission or PUC) lacks subject matter jurisdiction over the complaint because it is not empowered to adjudicate a contract dispute concerning Tri-State’s bylaws; (2) the Commission lacks jurisdiction because this dispute is outside its statutory rate jurisdiction; (3) DMEA has failed to state a claim regarding discriminatory or preferential rates; (4) DMEA lacks standing; and (5) the United States Constitution deprives the Commission of jurisdiction.

B. Tri-State’s Jurisdictional Challenges
6. Tri-State contends that for several reasons the Commission lacks jurisdiction to adjudicate DMEA’s complaint.  The Motion to Dismiss organizes jurisdictional arguments into three groups: first, those contending that this is a contract dispute; second, those arguing that this dispute is outside the Commission’s statutory “rate” jurisdiction; and third, those asserting that certain clauses in the United States Constitution deprive the Commission of jurisdiction.  
Tri-State’s argument challenging DMEA’s standing is, in substance, a challenge to our jurisdiction and not to DMEA’s standing and is addressed here.  We reject each argument in turn.

7. Subject matter jurisdiction concerns a tribunal’s authority to deal with the type of claim at hand.  See Dev. Recovery Co., LLC v. Pub. Serv. Co. of Colorado, 2017 COA 86, ¶ 27.  To determine whether it has subject matter jurisdiction, a tribunal must consider the facts alleged and the relief requested to determine the substance of the claim and then determine whether it has authority to entertain that class of case.  See City of Boulder v. Pub. Serv. Co. of Colorado, 2018 CO 59, ¶ 14.  DMEA bears the burden of proving subject matter jurisdiction.  See id.  

8. The Commission’s subject matter jurisdiction may be challenged through a motion to dismiss.  See 4 Code of Colorado Regulations (CCR) 723-1-1308(e) of the Commission’s Rules of Practice and Procedure.  When considering such a motion we turn to the Colorado Rules of Civil Procedure (C.R.C.P.) for guidance.  See 4 CCR 723-1-1001 of the Commission’s Rules of Practice and Procedure. C.R.C.P. 12(b)(1) governs motions to dismiss for lack of subject matter jurisdiction.
1. DMEA’s Claims Arise Under the Public Utilities Law, Not Contract 
9. Tri-State first argues that the complaint presents a contract dispute concerning Tri-State’s bylaws and is therefore outside the Commission’s subject matter jurisdiction.  Because we conclude that DMEA’s claims arise from statute, and not from disputed bylaw provisions, we disagree.

10. Although the answer to this question lies in the language of DMEA’s complaint, Tri-State focuses on certain provisions of its own bylaws, discusses at length the member withdrawal process, and highlights a handful of cases from around the country that involved member–cooperative disputes.  It does not address the language of the pleading itself.  Still, because subject matter jurisdiction is a threshold matter we turn to the allegations and substance of DMEA’s complaint.

11. The allegations in the complaint begin by asserting that Tri-State has “set a punitive exit charge that is unjust, unreasonable, and discriminatory in violation of Colorado law.”
  This language mirrors §§ 40-3-101, -102, and -111(1), C.R.S. 2018, which provide that the Commission shall determine a just and reasonable charge if, upon complaint, it finds a charge is unjust, unreasonable, or discriminatory.  From the outset, it appears that DMEA relies on the Public Utilities Law rather than Tri-State’s bylaws as the foundation of its claims.  

12. The first claim for relief alleges that the amount of the exit fee violates the Public Utilities Law because it is not just and reasonable.  It references statutory provisions empowering the Commission to hear complaints and asks the Commission, pursuant to that statutory authority, to determine a just and reasonable amount.  The second claim for relief alleges that the amount of the exit fee violates the Public Utilities Law because it is discriminatory in light of the exit fee charged to the Kit Carson cooperative.  It also references the Commission’s statutory authority and asks the Commission to use that authority to determine a just and reasonable exit fee.

13. Neither claim for relief is pleaded as a contract claim.  Both claims allege that the exit fee violates the Public Utilities Law.  So, we conclude that on its face the complaint asserts statutory claims.   

14. And the substance of the complaint is not a breach of contract for two reasons.  First, while the complaint describes, by way of background, the internal dispute process governed by Tri-State’s bylaws, the two claims for relief do not place at issue the bylaws’ interpretation or application.  Second, the complaint relies on the Public Utilities Law, not obligations contained in Tri-State’s bylaws, to assert its two claims.  While DMEA and Tri-State have a relationship governed in part by Tri-State’s bylaws, the relationship is also governed in part by the Public Utilities Law.  Because the complaint seeks to test the exit fee against the requirements of the Public Utilities Law, we conclude that the substance of the complaint seeks to enforce obligations arising from statute, not contract.

15. Accordingly, we will not dismiss DMEA’s complaint on these grounds.

2. The Commission Has Jurisdiction Over DMEA’s Claims
16. Tri-State’s second group of arguments attempts to convince us that the exit fee is a “rate” or “contract affecting rates” and for those reasons it is outside our “statutory ‘rate’ jurisdiction.”  We conclude that DMEA’s claims fall within the Commission’s authority to hear complaints brought by public utilities. 

17. Article XXV of the Colorado Constitution vests the Commission with all power to regulate the facilities, service, rates, and charges of every public utility operating within Colorado.  See Colo. Const. art. XXV.  Through the Public Utilities Law, §§ 40–1–101 to 
40–7–117, C.R.S. 2018, the General Assembly has assigned to us the authority “to govern and regulate all rates, charges, and tariffs of every public utility of this state to correct abuses” and “to do all things, whether specifically designated in articles 1 to 7 of this title or in addition thereto, which are necessary or convenient in the exercise of such power.”  See § 40–3–102, C.R.S. 2018.  One facet of that power is hearing complaints that allege a public utility has established or fixed an unlawful rule, regulation, or charge.  See § 40-6-108(1)(a), C.R.S. 2018.  

18. DMEA’s complaint alleges that the exit fee Tri-State has prescribed is an unlawful charge either because it is not just and reasonable or because it is discriminatory.  These allegations appear to fit squarely within our authority to hear complaints.  

19. Yet Tri-State contends that the Commission cannot hear this dispute.  It first argues that the exit fee is outside the Commission’s jurisdiction because the fee is not sufficiently linked to providing public utility service.  Examining § 40-3-101(1), C.R.S. 2018, Tri-State argues that the Commission only regulates fees made in exchange for a rate, fare, product, commodity, or service.  According to Tri-State, the exit fee escapes regulation because it lacks the requisite exchange; nothing will be furnished nor any service rendered to DMEA if it pays the exit fee.  We are not persuaded.

The Colorado Legislature qualified the language on which Tri-State relies in 
§ 40-3-101(1), C.R.S., by including the last sentence, “Nothing in this subsection (1) shall limit or restrict the commission’s authority to regulate rates and charges, correct abuses, or prevent unjust discrimination.”  This accords with § 40-3-102, C.R.S., which gives the Commission 

20. power to govern and regulate all rates, charges, and tariffs of every public utility of this state to correct abuses.
  

21. The Commission exercises this power through its complaint process in part set forth at §§ 40-6-108 and -111, C.R.S. 2018.  The Commission may hear complaints brought “by any corporation, person, chamber of commerce, or board of trade, or by any civic, commercial, mercantile, traffic, agricultural, or manufacturing association or organization, or by any body politic or municipal corporation.”  See § 40-6-108(1)(a), C.R.S. 2018.  Also the Commission can consider whether “any act or thing done or omitted to be done by any public utility, including any rule, regulation, or charge heretofore established or fixed by or for any public utility” violates any provision of law.  Id.
22. Tri-State contends that the fee cannot violate any provision of law over which 
the PUC has jurisdiction because § 40-3-101(1), C.R.S., excludes the exit fee from the Public Utilities Law entirely.  But § 40-3-101(1), C.R.S., does not operate to that effect.  Instead, 
§ 40-3-101(1), C.R.S., sets forth general requirements for certain public utility rates and charges.  And, because it is not the only section that governs public utility rates and charges, it provides one of a few standards against which a public utility’s actions, rates, or charges can be tested.  

23. In this case, § 40-6-111(4)(a), C.R.S., provides that when a public utility
 files a complaint, the Commission shall determine whether the rate or charge in question is contrary to the standards in that section, in § 40-3-106(1), C.R.S., or in § 40-3-111, C.R.S.  The standards in § 40-3-106(1), C.R.S., prohibit public utilities from establishing preferential or discriminatory rates or charges.  So, the Commission can determine whether the exit fee is preferential or discriminatory.  Section 40-3-111, C.R.S., empowers the Commission to go beyond the general guidelines Tri-State focuses on in § 40-3-101(1), C.R.S., by prohibiting, among other things, unjust or unreasonable charges for, or in connection with, any service, product, or commodity.  Under this section, the Commission may consider whether a charge to leave behind Tri-State membership (and the attendant purchase and generation of electric power, along with the transmission, delivery, and sale of that power to electric cooperatives) is just and reasonable.  Coupled with the Commission’s duty to regulate the rates and charges of every public utility of this state to correct abuses, these statutory provisions enable the Commission to determine whether such a charge is discriminatory, unjust, or unreasonable.

24. Accordingly, we are unpersuaded that the exit fee sits beyond reach of the Commission’s complaint process.

25. Because we can hear DMEA’s allegations we need not consider Tri-State’s arguments that we cannot adjudicate this dispute because the exit fee is a “rate”
 or because 
Tri-State’s bylaws are “a contract affecting rates,” as these attack alternate grounds on which we could have jurisdiction to hear DMEA’s claims.

26. Even if we were to consider Tri-State’s “contract affecting rates” argument, we would find it unpersuasive.  It attempts to put its bylaws at the heart of this dispute even though the bylaws have little to do with the relief requested or the claims in DMEA’s complaint.  The Commission can hear the complaint not because, as Tri-State argues, DMEA’s challenge attempts to litigate Tri-State’s bylaws, but because the Public Utilities Law regulates the exit fee.
27. Tri-State’s remaining contention is that if the Commission determines it has jurisdiction to hear DMEA’s challenge to the exit fee, it will “effectively have decided [that] the so-called ‘exit charge’ is a Tri-State rate,”
 and reminds us that for various reasons, in the past the Commission has declined to exercise its jurisdiction over Tri-State’s rates.  We have rejected the various representations of the exit fee as a rate and concluded instead that it is a charge.  And we are unmoved by Tri-State’s attempt to characterize this complaint proceeding as, or requiring, a rate case.

3.  Tri-State Inadequately Asserts Two Constitutional Arguments

28. Tri-State advances two arguments to support its contention that the United States Constitution deprives the Commission of jurisdiction to hear DMEA’s complaint.  It asserts that the Commerce Clause and the Contract Clause preclude the Commission from hearing DMEA’s complaint.  We are unable to consider either contention because Tri-State fails to put forth a clear and developed legal argument on either point.  

29. With respect to the Commerce Clause, it is unclear what argument, if any, 
Tri-State is asserting in this proceeding.  Its motion attempts to “incorporate[] by reference all argument, briefing, testimony and other factual evidence concerning its Commerce Clause arguments”
 made in a proceeding litigated some years ago and involving a different member cooperative.  The Commission will not sift through thousands of pages of record to construct arguments for litigants.
  

30. Tri-State’s Contract Clause contention is insufficiently developed.  Tri-State includes only two paragraphs as the basis for its Contract Clause argument and does little more with the legal authority it identifies than put forth a bald legal conclusion.  Because we cannot discern why or how Tri-State thinks the Contract Clause precludes us from hearing DMEA’s complaint, we are unable to address the argument.

4. Sections 40-6-111(4)(a) and 40-6-108(1)(b), C.R.S., Do Not Divest the Commission of Jurisdiction to Hear DMEA’s Complaint
31. Tri-State argues that neither § 40-6-111(4)(a), C.R.S. 2018 (which Tri-State calls the “hearing statute”), nor § 40-6-108(1)(b), C.R.S. 2018 (which it calls the “complaint statute”), confer standing on DMEA.  As the Administrative Law Judge discussed when Tri-State made this argument in proceeding No. 13F-0145E,
 the Colorado Supreme Court has concluded that these sections are jurisdictional
—they imbue the Commission with authority to hear certain complaints.  

This argument requires us to answer two questions.  First, whether 25 Tri‑State customers must sign DMEA’s complaint before jurisdiction attaches.  Second, whether the 

32. “hearing statute” removes from our jurisdiction complaints brought by cooperative electric associations (like DMEA) against nonprofit generation and transmission electric corporations and associations (like Tri-State).

33. Tri-State posits that § 40-6-108(1)(b), C.R.S., requires complaints to be signed by 25 utility customers before the Commission can entertain them.
  This is true for complaints such as those filed against traditional electric utilities by their retail customers.  However, 
§ 40-6-111(4)(a), C.R.S., removes this requirement for complaints filed by retail customers 
of cooperatives like DMEA and, more importantly, removes this requirement for complaints filed by affected public utilities.
  Cooperative electric associations such as DMEA are deemed 
to be “affected with a public interest” and are statutorily defined as public utilities.  
See § 40-1-103(2)(a), C.R.S. 2018.  As a result, DMEA need not collect 25 signatures on its complaint before the Commission can hear it.

34. To Tri-State’s second contention, we perceive nothing in the hearing statute that insulates generation and transmission corporations from complaints filed thereunder by electric cooperatives.

35. While the substance of Tri-State’s standing argument challenges our jurisdiction, we consider whether DMEA has standing because “standing is a threshold issue that a court must resolve before deciding a case on the merits.”  See Hotaling v. Hickenlooper, 275 P.3d 723, 725 (Colo. App. 2011).  “In Colorado, ‘parties to lawsuits benefit from a relatively broad definition of standing’ . . . and the standing test has ‘traditionally been relatively easy to satisfy.’”  In re Estate of Little, 2018 COA 169, ¶ 37 (internal citations omitted).  A Complainant seeking to demonstrate standing must have suffered “(1) an injury-in-fact to (2) a legally protected interest.”  See City of Arvada ex rel. Arvada Police Dep’t v. Denver Health & Hosp. Auth., 2017 CO 97, ¶ 19.  

36. By alleging that the amount of the exit fee is unreasonably high, the allegations in DMEA’s complaint sufficiently allege an injury-in-fact.  See Ainscough v. Owens, 90 P.3d 851, 855 (Colo. 2004) (injuries-in-fact include tangible injuries such as economic harm).  And as discussed above, DMEA has asserted two cognizable statutory claims.  This satisfies the second prong of our inquiry.  See Hickenlooper v. Freedom from Religion Found., Inc., 2014 CO 77, ¶ 10 (“Claims for relief under the constitution, the common law, a statute, or a rule or regulation satisfy the legally-protected-interest requirement.”).  Accordingly, we are satisfied that DMEA has standing to bring both claims in its complaint.
C. DMEA Has Asserted a Cognizable Discrimination Claim

37. Finally, Tri-State argues that “DMEA has Failed to State a Claim Regarding Discriminatory or Preferential Rates.”
  To survive dismissal, DMEA’s complaint must plead facts sufficient to suggest plausible grounds to support its discriminatory exit charge claim.  See Warne v. Hall, 2016 CO 50, ¶ 24.  We must consider factual allegations in the complaint as true and view them in the light most favorable to DMEA.  See Peña v. Am. Family Mut. Ins. Co., 2018 COA 56 ¶ 15.  A movant may attack a complaint for failure to state a claim if the substantive law does not support the claims asserted or if the factual allegations in the complaint do not, as a matter of law, support a claim for relief.  Id. at ¶ 13.  In either case, we turn first to the allegations in the complaint.

38. DMEA’s “discriminatory” claim alleges that the exit fee is, among other things, a “charge,” and that the exit fee is dramatically and disproportionately higher than the exit fee 
Tri-State charged another member cooperative, Kit Carson.  Taken as true, and in the light most favorable to DMEA, these allegations are plausible and support its claim of a discriminatory charge.  

39. Tri-State’s first challenge resurrects its earlier argument that “there is no ‘rate’ here over which the Commission has jurisdiction.”
  It continues, “Because no ‘rate’ is at issue here, there cannot be an ‘unreasonable difference as to rates’ under § 40-3-106(1)(a), C.R.S.”
   DMEA’s claim rests on additional (and alternative) allegations including that the exit fee is an unreasonable charge, classification, contract, fare, practice, regulation, rule, schedule, service, or toll.  Even if Tri-State were correct that the exit fee is not a “rate,” its argument does not displace the other allegations supporting the claim.  Tri-State’s second argument goes straight to the merits by marshaling justifications for the difference between Kit Carson’s and DMEA’s exit fees.
  In our view, this puts the cart before the horse.  Suggesting alternate explanations for the different exit fees does not persuade us that the factual allegations in the complaint are deficient, particularly when we must view those allegations as true and in the light most favorable to DMEA.  

40. Accordingly, we reject Tri-State’s challenge to DMEA’s discrimination claim.

D. Conclusion

41. Having considered and rejected the arguments in Tri-State’s motion to dismiss, we now deny the motion.
II. ORDER

A. It Is Ordered That:

1. Tri-State Generation and Transmission Association, Inc.’s Motion to Dismiss Formal Complaint is denied.

2. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
February 14, 2019.
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� Cf. In re Water Rights of Elk Dance Colorado, LLC, 139 P.3d 660, 670 (Colo. 2006) (“Every court has authority to hear and decide the question of its own jurisdiction.”).


� DMEA Complaint at p. 1, ¶ 1.


� Section 40-3-102, C.R.S. 2018, provides that: 


The power and authority is hereby vested in the public utilities commission of the state of Colorado and it is hereby made its duty to adopt all necessary rates, charges, and regulations to govern and regulate all rates, charges, and tariffs of every public utility of this state to correct abuses; to prevent unjust discriminations and extortions in the rates, charges, and tariffs of such public utilities of this state; to generally supervise and regulate every public utility in this state; and to do all things, whether specifically designated in articles 1 to 7 of this title or in addition thereto, which are necessary or convenient in the exercise of such power, and to enforce the same by the penalties provided in said articles through proper courts having jurisdiction; except that nothing in this article shall apply to municipal natural gas or electric utilities for which an exemption is provided in the constitution of the state of Colorado, within the authorized service area of each such municipal utility except as specifically provided in section 40-3.5-102.


� Cooperative electric associations like DMEA are public utilities.  See § 40-1-103(2)(a), C.R.S. 2018.


� As Tri-State observes, unlike other regulated rates which must be filed with the Commission, Tri-State has not filed, and it argues could not file, an exit fee rate because:  (1) members do not have an absolute right of withdrawal; and (2) exit fee calculations are complex and fact-specific.  We agree that this one-time fee bears little resemblance to the rates that this Commission regularly reviews and sets.  But the Commission’s authority is not limited to rates.  


Our authority to hear DMEA’s complaint arises in part from Article 3 of Title 40, which the Colorado Legislature titled “Regulation of Rates and Charges.”  “Charge” is not defined in the Public Utilities Law.  Legal definitions include “price, cost, or expense” and, when used as a verb, “to demand a fee; to bill.”  See Black’s Law Dictionary, “Charge”.  In our view, the exit fee at issue is a charge, not a rate.


� Tri-State Motion to Dismiss at p. 34.


�  Id. at p. 44.


�  Cf. Good v. Khosrowshahi, 296 Fed. Appx. 676, 680 (10th Cir. 2008) (“It is not the province of this court to advocate on behalf of litigants (counseled or pro se) by attempting to construct for them potential arguments �of either a legal or factual nature.” (citing Garrett v. Selby Connor Maddux & Janer, 425 F.3d 836, 840 (10th Cir. 2005))).


�   Decision No. R13-1119-I issued September 11, 2013, ¶¶ 55-56.


� See Colorado-Ute Elec. Ass’n, Inc. v. Pub. Utilities Comm’n of State of Colo., 760 P.2d 627, 636–38 (Colo. 1988).


� Because DMEA’s complaint is not signed by 25 Tri-State customers, Tri-State argues we must dismiss it.


� See Colorado-Ute, 760 P.2d at 637–38 (concluding that the last sentence of section 111(4)(a) “lessens” the 25-signature requirement in section 108(1)(b)).


� Tri-State Motion at p. 37.


�  Id. at p. 38.


�  Id.


� Including that “Kit Carson is located in New Mexico, while DMEA is located in Colorado,” “each Member withdrawal (actual or proposed) is unique,” and “[t]he Kit Carson withdrawal process began in 2014 and was completed in 2016.”  Motion to Dismiss, pp. 38-39.
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