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I. by the commission

A. Statement, Findings, Conclusions

1. By this Decision, we grant the Motion for Extension of Time filed on February 28, 2019, by the City of Louisville (Louisville), seeking to extend to April 1, 2019, the date for Louisville to file the final design plans in this proceeding (Motion).

2. This matter involves an application filed by Louisville on September 17, 2018, as amended on September 24, 2018, seeking approval of design plans to upgrade the crossing at Pierce Avenue and Dillon Road, in Boulder County (Application). Louisville seeks this authority because it desires to obtain a quiet zone at this crossing from the Federal Railroad Administration.

3. BNSF Railway Company (BNSF) filed a notice of intervention as a matter of right on October 22, 2018. BNSF indicated that it owns the adjacent right-of-way property that may be affected in this proceeding and planned to participate as its interest may appear.

4. By Decision No. C18-0974-I, issued November 5, 2018, the Commission deemed the Application complete and approved Louisville’s preliminary design plans. The Commission directed Louisville to file final design plans in this proceeding for the Commission’s review and approval by December 1, 2018.

5. On November 30, 2018, Louisville moved for an extension to March 1, 2019, to file the final design plans. Louisville explained that despite its repeated requests, BNSF has not provided it with the railroad signal estimate and schematic diagram that Louisville needs to complete the Application. Louisville also asked that the Commission provide assistance in obtaining a response from BNSF. By Decision No. C18-1171-I, issued December 26, 2018, we granted the requested extension of time. We further ordered BNSF to provide the needed information to Louisville by February 15, 2019, so that Louisville would have time to file the final design plans by the new March 1, 2019, filing date. We directed that if BNSF does not timely provide the estimate and schematic, it must file an affidavit explaining why it has been unable to provide this information to Louisville. 

6. On February 28, 2019, Louisville filed the instant Motion, requesting a second extension of time to April 1, 2019, to file the final design plans. In the Motion, Louisville explains that BNSF has still not provided the estimate and schematic or filed the required affidavit explaining its delay. No responses were filed to the Motion.
7. We first deliberated on this Motion at our March 20, 2019 Commissioners’ Weekly Meeting. We concluded that any further proceedings should be heard by the Commission en banc including for the purpose of determining why BNSF has been unable to provide a timely estimate and schematic for Louisville. See Decision No. C19-0266-I, issued March 26, 2019.

8. On March 20, 2019, BNSF filed a notice in this proceeding indicating it provided the estimate and schematic to Louisville on March 18, 2019. BNSF indicated that Louisville notified BNSF on March 19, 2019, that it acknowledges receipt of BNSF’s estimate and schematic. 

9. In its notice of March 20, 2019, BNSF states the estimate and schematic provided to Louisville is based upon 20 seconds advance preemption time, to accord with recent changes to recommended preemption time by the American Railway Engineering and Maintenance of Way. BNSF states that at a March 1, 2019 telephone conference, it requested that Louisville recalculate preemption time in the Application from 25 seconds to 20 seconds. BNSF requests that Louisville amend the Application or be allowed to file the final design plans based on 20 seconds advance preemption time.

10. We find good cause to grant the Motion. We direct Louisville to file the final design plans by April 1, 2019.

11. Since BNSF has filed the missing estimate and schematic, we waive our requirement in Decision No. C18-1171-I that BNSF file an affidavit explaining why it has been unable to provide a timely estimate and schematic. We imposed this requirement as a means to assist Louisville in obtaining a response from BNSF; this is no longer necessary as BNSF has provided the information. Nonetheless, if BNSF causes any further delay we will require BNSF to file an affidavit with the Commission from a person with authority explaining why it has again caused delay to the resolution of this proceeding.
12. Finally, we indicate that Louisville will need to file a motion seeking appropriate relief with regard to any changes relating to advance preemption time. 

II. ORDER

A. It Is Ordered That:

1. The Motion for Extension of Time filed by the City of Louisville on February 28, 2019, requesting additional time to April 1, 2019, to file the final design plans for Commission review and approval, is granted. 
2. The City of Louisville will be expected to file by April 1, 2019, the final design plans for Commission review and approval.
3. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 27, 2019.
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