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I. BY THE COMMISSION

A. Statement

1. By this Decision, we deny the exceptions filed in this consolidated proceeding on January 25, 2019, by San Isabel Electric Association, Inc. (San Isabel). In its exceptions, San Isabel requests that we strike Administrative Law Judge (ALJ) Steven H. Denman’s Recommended Decision No. R18-1126, issued December 13, 2018, which granted, in part, the petition of Black Hills Colorado Electric, LLC, doing business as Black Hills Energy (Black Hills)
 for a declaratory order and dismissed as moot San Isabel’s complaint and petition for declaratory relief (Recommended Decision). By this Decision, we deny the exceptions and adopt the Recommended Decision. We also clarify that we intend this Decision to adjudicate only this controversy and not to set a precedent for other generation projects sited within an electric cooperative’s service territory.
B. Background

2. This proceeding arises from a dispute between San Isabel and Black Hills regarding which utility may supply station power to two Black Hills’ wind generation facilities located within San Isabel’s service territory. As explained in Black Hills’ pleadings, these facilities require station power to keep their wind turbines’ electronics, hydraulic pumps, heaters, and other ancillary equipment running.
 

3. The two wind generation facilities are: (1) Busch Ranch, a 29.04 Megawatt (16 turbine) facility in Huerfano County; and (2) Peak View, a 60 Megawatt (34 turbine) facility in Huerfano and Las Animas Counties. 
4. When this proceeding began, the Busch Ranch facility was jointly owned by Black Hills and AltaGas Renewable Energy Colorado LLC (AltaGas). As discussed in the Recommended Decision and in Black Hills’ response to exceptions,
 AltaGas was subsequently purchased by Black Hills Electric Generation, LLC through an equity interest purchase and, as a result, AltaGas changed its legal name to Black Hills Colorado Wind, LLC (Black Hills Wind).
 Black Hills Wind is an indirect subsidiary of Black Hills Corporation and thus a non-regulated affiliate of respondent Black Hills. Black Hills operates the Busch Ranch facility and purchases from its co-owner one-half of the energy generated by the facility for resale to Black Hills’ customers. 
5. Both facilities interconnect to the Rattlesnake Butte 115 kV transmission line and substation, which is owned and operated by Black Hills. At most times, Black Hills draws the needed station power for the facilities from their on-site generation. At times when output is insufficient to meet station power needs, Black Hills back-feeds power to the facilities from its network of transmission and generation facilities. Black Hills then nets the back-fed power used by the facilities against the total output in order to calculate the total generation output. Black Hills indicates that on-site generation is the primary source for station power for the facilities.

C. Procedural History

6. On January 26, 2018, San Isabel filed a complaint and petition for declaratory relief against Black Hills and AltaGas (docketed as Proceeding No. 18F-0067E). In its filing, San Isabel: (1) claims that Black Hills’ provision of electric service to the two wind facilities violates San Isabel’s right to serve within its service territory Certificate of Public Convenience and Necessity (CPCN); and (2) requests a declaration that only San Isabel is authorized to provide electric service for station power to these facilities. The Commission referred the matter to an ALJ for adjudication.

7. On March 5, 2018, AltaGas filed a motion for summary judgment on all claims made against it in San Isabel’s complaint. In its motion, AltaGas contends the dispute in this consolidated proceeding is between San Isabel and Black Hills regarding which utility is entitled to provide the station power. AltaGas contends that all claims against it should be dismissed because it is merely a co-owner of Busch Ranch with no operating responsibility or authority. 

8. Also on March 5, 2018, Black Hills filed an answer to San Isabel’s complaint along with its own petition for declaratory order (docketed as Proceeding No. 18D-0141E). Black Hills moved to stay, or in the alternative, consolidate San Isabel’s complaint and petition for declaratory relief with Black Hills’ petition for declaratory order. In its petition, Black Hills requests an order declaring the station power it provides to Busch Ranch and Peak View is not a retail sale subject to Commission regulation and declaring it has not violated San Isabel’s right to serve under its CPCN. On March 12, 2018, by Decision No. C18-0172-I, the Commission accepted Black Hills’ petition, referred it to the ALJ, and consolidated the two proceedings. On March 14, 2018, by Decision No. R18-0177-I, the ALJ stayed San Isabel’s complaint and petition for declaratory relief pending resolution of Black Hills’ petition for declaratory order.

9. On August 28, 2018, by Decision No. R18-0734-I, the ALJ granted AltaGas’ motion for summary judgment as to all allegations relating to the Peak View facility, but denied the motion as to the allegations relating to the Busch Ranch facility.

10. On June 4, 2018, Black Hills filed an amended petition for declaratory order. Black Hills explained it discovered it had been billing AltaGas for half the station power supplied to the Busch Ranch facility. Black Hills stated that, going forward, it would instead use a netting methodology. Black Hills clarified that it seeks a declaratory order on a prospective basis that its netting and self-supply of station power to these facilities is not a retail transaction and does not violate San Isabel’s CPCN rights.
11. On December 13, 2018, the ALJ issued the Recommended Decision.  At ¶ 81 of the Recommended Decision, the ALJ finds: 

(1) the Commission has jurisdiction to regulate the supply of station power to these two facilities; 

(2) the supply of station power by Black Hills, whether on-site or remotely from off-site generation and transmission facilities, is not a sale of electricity for end use, nor is it a retail sale; 

(3) San Isabel does not have authority under Colorado law or any right under its CPCN to provide station power to these facilities; and 

(4) Black Hills has not violated San Isabel’s right to provide electric service under its CPCN.

12. With respect to the co-owned Busch Ranch facility, the ALJ concludes at ¶ 76 of the Recommended Decision that Black Hills’ supply of station power to Busch Ranch cannot be a retail sale of electricity even to a co-owner. He explains that station power is a necessary input to energy production and the operations of the facility. He notes that, pursuant to the energy sales agreement between Black Hills and AltaGas, each party is responsible for any costs required to deliver AltaGas’ one-half of the energy produced by the facility. The ALJ concludes it therefore is appropriate for AltaGas to be responsible for its share of the internal operating costs, including through payment arrangements as previously used, or going forward, using a netting methodology. 
13. Further, the ALJ finds that the Recommended Decision resolves the legal issues raised in San Isabel’s complaint and petition for declaratory relief and therefore dismisses as moot San Isabel’s complaint and petition for declaratory relief.

14. By Decision Nos. C19-0001 issued January 2, 2019 and C19-0071 issued January 18, 2019, the Commission extended the time to file exceptions to January 25, 2019. On January 25, 2019, San Isabel timely filed exceptions to the Recommended Decision. On February 8, 2019, Black Hills timely filed a response to San Isabel’s exceptions.

15. In its exceptions, San Isabel claims the ALJ erroneously deleted these facilities from San Isabel’s territory and incorporated them into Black Hills’ territory. San Isabel claims it was deprived of procedural due process because it was not given notice or opportunity to be heard regarding deletion of the facilities from its territory. San Isabel contends the limited issue before the ALJ was whether Black Hills’ service of electricity to the facilities was a retail sale subject to Commission regulation. San Isabel argues that, even if the issue of deleting the facilities was before the ALJ, the ALJ failed to comply with the procedures in § 40-9.5-105(3), C.R.S., for deleting portions of an electric public utility’s service territory.
 Finally, San Isabel claims the ALJ made unsupported factual findings regarding San Isabel’s transmission and substation facilities. San Isabel requests the Commission strike the Recommended Decision, deny Black Hills’ petition for declaratory order, and remove the stay from San Isabel’s original complaint and petition for declaratory relief. San Isabel also moves for oral argument.

16. In response, Black Hills urges the Commission to uphold the ALJ’s unchallenged legal determinations. Black Hills does not object to oral argument but notes San Isabel failed to provide a basis for why it is necessary. Black Hills maintains that the question of which utility had authority to provide the station power was properly before the ALJ because Black Hills’ petition specifically requested a ruling that it has not violated San Isabel’s right to serve under its CPCN in providing this station power. Black Hills further contends that San Isabel’s due process claims are moot because they rely on the false premise that the ALJ’s decision “deletes” the facilities from San Isabel’s territory and “incorporates” them into Black Hills’ territory. Finally, Black Hills challenges San Isabel’s contention that the ALJ applied a wrong or unclear standard instead of the standard in § 40-9.5-105(3), C.R.S., and that the ALJ erroneously relied on factual findings not supported by evidence. Black Hills contends no deletion of San Isabel’s territory occurred, thus the statutory standard for amending a certificate does not apply. Black Hills further argues that none of the ALJ’s findings regarding the adequacy of San Isabel’s transmission and substation facilities, whether true or not, are necessary to the threshold legal determination that Black Hills’ supply of station power to the facilities is not a retail sale and does not violate San Isabel’s CPCN.    
D. Discussion and Findings

17. As in initial matter, we deny San Isabel’s request for oral argument. Pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-1-1505(c) of the Rules of Practice and Procedure, the Commission may order oral argument regarding exceptions. We conclude that the pleadings along with the written exceptions and responses thereto are sufficient and that holding oral argument would not assist us in making our decision on these exceptions.

18. In considering the exceptions, we first clarify that the question of whether 
self-supplying and netting station power is a retail transaction is a case of first impression for the Commission. In a 2015 decision arising from a dispute over Public Service Company of Colorado’s supply of back-feed power to a solar field located in San Luis Valley Rural Electric Cooperative’s territory, the Commission ruled it has jurisdiction to determine whether the supply of back-feed power is a retail sale. However, the parties settled the dispute before the Commission reached the substantive question of whether the supply of back-feed power is a retail transaction.
 
In the Recommended Decision, the ALJ found the rationale and framework used by the Federal Energy Regulatory Commission (FERC) in cases involving station power was well-reasoned and persuasive. He concluded to adopt FERC’s rationale from PJM II.
 

19. Recommended Decision at ¶ 73. Under this framework, a retail sale has not occurred so long as the generating facility’s net output is positive over the relevant time period and the generator self-supplies the station power from its own resources rather than from a third party. The rationale is that station power is integral to the production of power and an essential part of the operations of the generator. Thus, station power is an internal cost of the facility, just as losses, boiler efficiencies, etc. Further, there is no “sale” because a self-supplying generator does not cause another party to incur costs that would warrant a form of consideration—instead the generator uses its own generating resources and accounts for such usage through netting.
 We uphold the ALJ’s determination to apply this rationale and framework in this consolidated proceeding.

20. Moving to the arguments in the exceptions, we first find it was proper for the ALJ to resolve which of the two utilities has authority to supply the station power. Black Hills’ amended petition requests a declaration that its netting and self-supply of station power is not a retail transaction and does not violate San Isabel’s rights to serve under its CPCN. We find the ALJ necessarily had to resolve whether Black Hills or San Isabel has the authority to provide the station power in order to issue the requested ruling that Black Hills does not violate San Isabel’s rights when it provides station power to these facilities. We therefore uphold the ALJ’s determination at ¶ 56 of the Recommended Decision that deciding the merits of Black Hills’ petition required the ALJ to resolve the legal issue of which utility has authority to provide the station power.

21. Next, we find San Isabel’s due process rights were not violated. Because the ALJ necessarily had to resolve which utility has authority to provide the station power, San Isabel had prior notice and opportunity to respond to this issue. We dismiss San Isabel’s contention that it was deprived of a hearing. The Commission is not required to hold a hearing in every contested or opposed application or petition.
 Further, we find no merit to San Isabel’s contention that the ALJ failed to follow the procedure for “deleting” and “incorporating” certificated service territory. The procedure in § 40-9.5-105(3), C.R.S., does not apply because the ALJ made a definitional determination rather than a finding that it was proper to modify portions of the certificated service territory. The ALJ made a legal determination that the self-supply of station power by Black Hills to these facilities is not subject to the exclusive service provisions of San Isabel’s CPCN. Therefore, we uphold the ALJ’s finding at ¶ 80 of the Recommended Decision that San Isabel does not have the authority or any right under its service territory CPCN to provide station power to the Busch Ranch and Peak View facilities.
22. Finally, we address the ALJ’s findings regarding San Isabel’s facilities. At ¶ 79 of the Recommended Decision, the ALJ finds that San Isabel does not currently have adequate transmission and substation facilities to provide station power to Busch Ranch and Peak View. The ALJ finds that if San Isabel were to construct new facilities, they would duplicate Black Hills’ existing Rattlesnake Butte 115 kV transmission line and substation, which were approved by the Commission and constructed for the purpose of serving the Busch Ranch and Peak View facilities. The ALJ states that he agrees with the concerns raised by respondents that such duplication would be expensive and inefficient.
 The ALJ concludes that such duplication would be contrary to the doctrine of regulated monopoly. 

23. We find this discussion supplements but does not provide the basis for the ALJ’s declarations at ¶ 81 of the Recommended Decision that no sale for end use or retail occurs and that Black Hills has not violated San Isabel’s CPCN rights. Instead, this discussion responds to San Isabel’s contention that it has an exclusive right to serve everyone located within its certificated service territory.
 We conclude that this discussion serves to clarify that the core principle of the doctrine of regulated monopoly is to prevent duplication of facilities and competition between utilities in the same area rather than to confer exclusive absolute rights. Even if the ALJ’s findings were in error, they would not change the outcome of this proceeding that Black Hills has authority to provide this station power and not San Isabel.

24. For these reasons, we deny the exceptions and uphold the Recommended Decision. By this Decision, we do not express or intend our findings in this consolidated proceeding to set a general precedent for generation projects sited within an electric cooperative’s service territory. Consistent with Rule 4 CCR 723-1-1304(i)(II), we issue this declaratory order to terminate the controversy between these parties regarding the supply of station power to the Busch Ranch and Peak View generation facilities.
E. Motions to Change Proceeding Caption

25. By this Decision, we also grant two motions filed in this consolidated proceeding seeking to change the official caption. First, on January 15, 2019, Black Hills Colorado Electric, LLC, doing business as Black Hills Energy, formerly known as Black Hills Colorado Electric, Inc., filed an unopposed motion to change the proceeding caption to reflect respondent Black Hills’ name changes to “Black Hills Colorado Electric, LLC.” Second, on January 30, 2019, Black Hills Colorado Electric, LLC, doing business as Black Hills Energy and Black Hills Colorado Wind, LLC, formerly known as AltaGas Renewable Energy Colorado LLC, jointly filed an unopposed joint motion to change the proceeding caption to reflect respondent AltaGas’ name change to “Black Hills Colorado Wind, LLC.” 

26. The official caption of this consolidated proceeding shall be modified to: (1) replace references to “Black Hills Colorado Electric, Inc.” with “Black Hills Colorado Electric, LLC”; and (2) replace references to “AltaGas Renewable Energy Colorado LLC” with “Black Hills Colorado Wind, LLC.” These modifications are shown in the captions of this Decision.

II. ORDER

A. The Commission Orders That:

1. The exceptions filed in these consolidated proceedings by San Isabel Electric Association, Inc., on January 25, 2019, to Administrative Law Judge Steven H. Denman’s Decision No. R18-1126, issued December 13, 2018, are denied consistent with the discussion above.

2. The unopposed motion to change the proceeding caption filed by Black Hills Colorado Electric, LLC, doing business as Black Hills Energy, formerly known as Black Hills Colorado Electric, Inc., on January 15, 2019, is granted. The caption in this consolidated proceeding shall be changed consistent with the discussion above.

3. The unopposed joint motion to change the proceeding caption filed by Black Hills Colorado Electric, LLC, doing business as Black Hills Energy and Black Hills Colorado Wind, LLC, formerly known as AltaGas Renewable Energy Colorado LLC, on January 30, 2019, is granted. The caption in this consolidated proceeding shall be changed consistent with the discussion above.
4. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Decision. 

5. This Decision is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 14, 2019.
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� By this Decision, we grant an unopposed motion to revise the name of Respondent Black Hills in the caption of this proceeding to “Black Hills Colorado Electric, LLC.” 


� See, e.g., Black Hills Amended Petition for Declaratory Order at ¶ 13 (June 4, 2018).


� Recommended Decision at ¶ 41; Black Hills Response to Exceptions at p. 2 (February 8, 2019).


� By this Decision we grant an unopposed joint motion to revise the name of respondent AltaGas in the caption of this proceeding to “Black Hills Colorado Wind, LLC.” 


� See, e.g., Black Hills Amended Petition for Declaratory Order at p. 2 (June 4, 2018) (indicating that in 2017, remotely supplied back-feed comprised approximately 0.26 percent of the total electric generation output of the wind facilities combined).


� Section 40-9.5-105(3), C.R.S., provides, in relevant part: 


Whenever the public utilities commission, after a hearing upon complaint, finds that an electric public utility, including a cooperative electric association, is unwilling or unable to serve an existing or newly developing load within its certificated territory and that the public convenience and necessity requires a change, said commission may, in its discretion, delete from the certificate of said public utility or association that portion of said territory which the public utility or association is unwilling or unable to serve and incorporate said territory into the certificated territory of another electric public utility, including another cooperative electric association, upon such terms as are just and reasonable, having due regard to due process of law and to all the rights of the respective parties and to public convenience and necessity.


� Decision No. C15-0307-I, issued April 7, 2015, Proceeding No. 14D-1013E, Cogentrix of Alamosa, LLC v. San Luis Valley Rural Electric Cooperative.


� PJM Interconnection, LLC, 94 FERC ¶ 61,251 (2001) (PJM II); clarified and reh’g denied, 95 FERC ¶ 61,333 (2001).


� PJM II, 94 FERC at ¶ 61,891, cited with approval in Calpine Corp. v. FERC, 702 F.3d 41, �47 (D.C. Cir. 2012).


� See, e.g., Decision No. C07-0809 at ¶¶ 14-17, issued September 26, 2007, Proceeding No. 07A-105EG (interpreting § 40-6-109(1), C.R.S., and noting Colorado courts have held the Commission may use abbreviated or informal procedures).


� AltaGas Response to Black Hills’ Amended Petition for Declaratory Order at pp. 3 and 4 (June 21, 2018); see Black Hills Reply to San Isabel’s Response to Black Hills’ Amended Petition for Declaratory Order at pp. 4, 5, and 7 (July 3, 2018).


� Recommended Decision at ¶ 78 (June 7, 2018) (citing San Isabel Response to Black Hills’ Amended Petition for Declaratory Order at pp. 13-16).
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