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I. BY THE COMMISSION

A. Statement

1. On February 27, 2019, by Decision No. C19-0197, the Commission issued a Notice of Proposed Rulemaking (NOPR) to amend the Commission’s Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3 (Electric Rules).  The proposed amendments revise the Electric Rules in six areas:  (1) the rules governing Electric Resource Planning (ERP Rules) at 4 CCR 723-3-3600, et seq.; (2) the Renewable Energy Standard Rules (RES Rules) at 4 CCR 723-3-3650, et seq.; (3) the Net Metering Rules presently in 
4 CCR 723-3-3664; (4) the rules governing Community Solar Gardens (CSG Rules) presently in 4 CCR 723-3-3665; (5) the provisions for utility purchases from Qualifying Facilities (QF Rules) presently at 4 CCR 723-3-3900, et seq.; and (6) the Interconnections Standards and Procedures presently in 4 CCR 723-3-3667.

2. Decision No. C19-0197 scheduled a five-day hearing on the proposed rule changes starting on April 29, 2019.  The NOPR further invited interested stakeholder to file comments prior to the scheduled hearings.  Written initial comments were requested by March 29, 2019, and written comments responsive to the initial comments were requested by April 19, 2019.

3. The Commission filed the NOPR with the Colorado Secretary of State for publication in the March 10, 2019 edition of The Colorado Register.

4. On March 11, 2019, the Colorado Energy Office (CEO) filed an Expedited Motion to Modify Procedural Schedule (Motion).

5. This Decision denies the Motion, consistent with the discussion below.

B. CEO’s Expedited Motion

6. In its Motion, CEO requests that the Commission vacate and reschedule the hearings from April 29, 2019 through May 3, 2019, as set forth in the NOPR, to June 24, 2019 through June 28, 2019.  CEO further requests that the Commission reset the date for the filing of initial comments from March 29, 2019 to May 10, 2019, and to reset the date for the filing of reply comments from April 19, 2019 to June 7, 2019.  CEO states that this revised schedule will provide interested persons more time to submit filings and prepare for a hearing.  

7. CEO states that interested stakeholders require significant time to address the proposed rule revisions and to answer the numerous Commission questions in the NOPR.  CEO further argues that the March 29, 2019 filing date for initial comments is too soon for interested stakeholders to develop and confer on consensus proposals.

8. CEO requests that the Commission consider the Motion on an expedited basis and to waive response time to the motion in light of the March 29, 2019 filing date for initial comments.  

9. CEO also states in the Motion that the following have expressed support for the motion:  Public Service Company of Colorado (Public Service), Black Hills Energy, the Colorado Office of Consumer Counsel, the Colorado Energy Consumers, the Colorado Independent Energy Association, the Colorado Solar Energy Industries Association, the Solar Energy Industries Association, Energy Outreach Colorado, Evraz Inc. NA , LafargeHolcim (U.S.) Inc., and Western Resource Advocates.

C. Findings and Conclusions

10. Because this is a rulemaking proceeding, there are no parties as defined by Rule 1200 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1.  We decline to set response time to the Motion filed by CEO, a participant in a rulemaking proceeding without parties.

11. We deny the request to reset the comment filing dates and to reschedule the initial hearing to late June 2019. We maintain the scheduled hearing dates of April 29, 2019 through May 3, 2019 as well as the pre-hearing dates for the filing of comments of March 29, 2019 and April 19, 2019 as set forth in the NOPR.

12. First, pursuant to the Colorado Administrative Procedures Act, rulemaking participants may provide written comments at any time, including prior to any of the dates set forth in the NOPR and as late as May 3, 2019, the last day of the scheduled hearings.  Participants may assemble and work together on consensus proposals throughout this time period, at their discretion.  In addition, participants may elect not to file substantive comments on the dates set forth in the NOPR decision. Participants, at their discretion, may request that the Commission solicit written post-hearing comments or set additional hearing days.  Further still, participants may choose not to file written comments altogether and instead elect to present oral comments at the public hearings.  
13. Second, the Commission will be in the best position to make informed decisions regarding how and when it should conduct the hearing after receiving substantive information in response to the NOPR.  If, based on such information, we are persuaded that additional time is necessary before engaging in a hearing on a particular issue, we may act accordingly.  As CEO notes in its Motion, previously scheduled hearings may be continued in the event that the Commission and participants see benefit from conducting the hearing at a later date.  Likewise, if additional rule revisions are required by new legislation, as will be known at the time of the hearings currently scheduled by the NOPR, we also will respond accordingly to statutory changes.  
14. Third, rescheduling hearings until June 2019 unnecessarily extends and creates added uncertainty for future filings. For example, we note that ERP and RES compliance plan filings take months for the investor-owned utilities to prepare.  Under current ERP Rules, the utilities’ next filings are due October 31, 2019.  Public Service’s approved RES compliance plan also extends through 2019.
  

15. Fourth, the scheduled hearings published in The Colorado Register are intended for the general public and not only for the potential participants identified in the Motion.  Vacating published hearing dates is relatively cumbersome and potentially confusing to the public because it requires re-noticing the NOPR with the Secretary of State, as CEO acknowledges in its Motion.
16. Fifth, the already scheduled comments and hearing in this proceeding build on consensus and stakeholder processes conducted in Proceeding No. 17M-0694E (Stakeholder Outreach Proceeding). Importantly, the NOPR recognizes that participants in the Stakeholder Outreach Proceeding were encouraged to collaborate in developing consensus rules and identifying conflicts in the various topic areas.  Final comments and draft redline rules were filed into that proceeding by several of the potential participants in this rulemaking as identified in CEO’s Motion.  However, the absence of consensus rules from the earlier pre-rulemaking efforts could indicate that the Commission will be making policy decisions upon consideration of conflicting positions already developed and perhaps already reflected in the NOPR.  
17. Finally, the Commission discussed in the NOPR that the current schedule anticipates the possibility of legislative changes which could require additional comment and another hearing later in 2019. In fact, Decision No. C19-0197 specifically sets out that the Commission may need to re-notice the proposed rule changes in May or June 2019 to take into account any statutory changes enacted by the 2019 General Assembly that are signed into law.
  Therefore, CEO and any other participants should expect to have additional opportunities to further consensus and to address legislative changes in their proposals.
18. The Commission therefore denies the Motion and retains the public hearing dates of April 29 through May 3, 2019.  

19. The Commission encourages interested persons to submit written comments before the hearing scheduled in this matter.  In the event interested persons wish to 
file comments before the hearing, the Commission reaffirms its request that comments be filed no later than March 29, 2019, that any pre-filed comments responsive to the initial comments be submitted no later than April 19, 2019, and that any changes are proposed in legislative redline format.  The Commission prefers that comments be filed using its E-Filings System at https://www.dora.state.co.us/pls/efi/EFI.homepage in this proceeding.  

20. In addition, interested persons may provide oral comments at the public hearing unless the Commission deems oral presentations unnecessary. The Commission will consider all submissions, whether oral or written.

II. ORDER

A. It Is Ordered That:

1. The Expedited Motion to Modify Procedural Schedule filed by the Colorado Energy Office on March 11, 2019 is denied.

2. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
March 14, 2019. 
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