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I. BY THE COMMISSION

A. Statement
1. This matter comes before the Commission for consideration of a Verified Motion for Commission to Permit Amendment to Application, and for the Commission to Amend Decision No. R17-0526 (Motion) filed by the Regional Transportation District (RTD) on February 14, 2019 and amended and unopposed with a request for waiver of response time on March 1, 2019, requesting to add back to the original Application the York Street Access as a potential alternative access and for the Commission to amend Decision No. R17-0526 pursuant to § 40-6-112(1), C.R.S., to state that the York Street access is a reasonable access to Riverside Cemetery.

B. Relevant Background

2. On December 8, 2016, RTD and the BNSF Railway Company (BNSF) (collectively Applicants) filed the above-captioned application (Original Application).  The Original Application included four separate requests.  Specific to this Motion is the request for authority to abolish the at-grade crossing at the Riverside Cemetery entrance with the abolishment being contingent on alternative access points from either Race Court or York Street.

3. On March 14, 2017, the Applicants filed a Motion to Amend the Application, which included a request to remove the York Street alternative access from the Original Application.  The Administrative Law Judge (ALJ) granted this request by Interim Decision No. R17-0231-I mailed March 22, 2017.

4. A public hearing was held on May 11, 2017 and two days of hearing where testimony and 162 exhibits were entered into evidence were held on May 16 and 17, 2017.  Statements of position were filed by RTD, BNSF, Intervenors City and County of Denver (Denver), and Fairmount Cemetery (Fairmount) on May 26, 2017.

5. ALJ Farley issued Recommended Decision No. R17-0526 on June 28, 2017 granting the request to abolish the crossing with conditions, including provision of a reasonable alternative access to the cemetery from Race Court consistent with the discussion in the Recommended Decision, and requiring RTD to provide $100,000 to Fairmount to help defray some of the increased maintenance costs resulting from the abolishment of the existing entrance and replacement of the Race Court alternative access.

6. RTD filed exceptions to the Recommended Decisions on July 18, 2017, which were granted in part by Decision No. C17-0674 on August 18, 2017, and required a one-time payment of $100,000 from RTD to Fairmount upon Fairmount’s agreement to be solely and permanently responsible for maintenance, including snow removal, of the Race Court access.

7. On September 26, 2017, Fairmount filed a Motion for the Commission to Stay the Final Commission Decision until completion of the Section 106 Consultation, which the Commission denied by Decision No. C17-0911 mailed November 7, 2017.

C. Current Motion 

8. RTD now requests that the Commission allow RTD to add back to its Application the York Street access as an alternative access option and for the Commission to amend Decision No. R17-0526 pursuant to § 40-6-112(1), C.R.S., to state that the York Street access is a reasonable access to Riverside Cemetery.  By the Amended Motion filed March 1, 2019, RTD is authorized to state that BNSF and intervenors Fairmount and Denver are not opposed to the Motion.

9. The Motion states that since the Decision was issued, Fairmount and RTD have further discussed the issue of alternative access, and have agreed that alternative access to Riverside Cemetery from York Street, rather than Race Court, is preferable to Fairmount, and would be a reasonable alternative access to the cemetery.

10. The Motion also states that since the Decision was issued, the Section 106 Review was re-opened and included an evaluation of alternative access to Riverside Cemetery from York Street.  Terms of an Amendment to the existing Memorandum of Agreement for the North Metro Project have been agreed upon and the amendment is being circulated for signature among the Memorandum of Understanding parties.  The amendment provides that access will be provided from York Street, historic improvements at the site of the current access will be left in place and wayfinding signage will be placed and that such measures will acceptably mitigate and minimize the adverse effect of the closure of the existing public entrance.

11. Finally, the Motion further states that in order to improve Denver Fire Department response time to Riverside Cemetery from that available at the York Street access, RTD will cause an emergency access to Riverside Cemetery to be acquired and constructed adjacent to 5150 Race Court near the South Platte River Trail (a different location than that of the previously Commission approved Race Court alternative access), or if not reasonably feasible at that location, at an alternative location that provides similar response time.  In the interim, between the abolishment of the Riverside Cemetery existing access and opening of the emergency access, a dedicated, locked emergency access will be provided at the former public crossing site for the Denver Fire Department only.

12. Relevant portions of the York Street alternative access plans are included with the Motion as Exhibit A.  

D. Discussion

13. The current record in this matter supports Race Court as the only reasonable alternative access for Riverside Cemetery and indicates that the York Street access is not a reasonable alternative access.  

14. There are three issues in the record and one that is brought up within the Motion that are not addressed related to the current standing of the York Street access in this proceeding. 

15. First, the York Street access was withdrawn from the Original Application because Fairmount had informed RTD that implementation of that access would require relocation of burial plots.

16. Second, there now appears to be a need for a temporary emergency access through the existing crossing for the Denver Fire Department until a new alternative emergency access is constructed.

17. Third, the existing ruling regarding the Race Court access and the requirement of the $100,000 one-time payment to defray increased maintenance responsibilities is not addressed in RTD’s Motion.

18. Fourth, Commerce City’s involvement and requirements in this matter.

19. For the Commission to have a sufficient record in which to make a determination on whether the York Street access can be considered a reasonable access for Riverside Cemetery, we need substantially more information provided in the record.  Therefore, we submit the following questions to RTD and require the individuals among the parties in this record to provide complete answers attested to by signed affidavits to supplement the record in this matter.  The parties are on notice that the Commission will not accept mere conclusory statements or vague or incomplete affidavits.  The parties are to provide substantial answers to the questions we pose here.

20. The York Street access was originally withdrawn from the Original Application because Fairmount had informed RTD that implementation of that access would require relocation of burial plots.

a)
Although the Motion states that RTD and Fairmount are now in agreement regarding this option, does the proposed implementation of the York Street access shown in Exhibit A to the Motion still require relocation of burial plots?

b)
If so, RTD and Fairmount Cemetery shall provide an explanation and information on how this is no longer an issue, and how RTD and Fairmount have worked together to mitigate this issue.
21. The York Street access would now create the need for a temporary emergency access across the existing crossing prior to the closure of the crossing.

a)
How long do the parties anticipate it will take to construct the alternative emergency access to Riverside Cemetery for the Denver Fire Department?

b)
What plans have been prepared for the temporary emergency access at the existing crossing for the Denver Fire Department?

22. The current status of this proceeding is to abolish the existing crossing with the Race Court alternative access and the requirement of a $100,000 one-time payment to defray increased maintenance responsibilities for the new access.

a)
What is the expectation regarding the status of this order and the requirement to use the Race Court access? Are you asking the Commission to make a determination that the York Street access can be considered a reasonable alternative access for Riverside Cemetery?

b)
The $100,000 one-time payment was a requirement of Decision 
No. R17-0526, yet this requirements was not addressed in RTD’s Motion. Explain how the parties determined to treat this $100,000 payment requirement?

23. The Original Application stated that the York Street access was then currently managed by a gate controlled by Fairmount and used for miscellaneous business purposes.  The Original Application also stated that Commerce City, Colorado is the road authority with jurisdiction over York Street at the location of the proposed York Street access, and that Commerce City was expected to issue an easement permitting use of the York Street alternative access for general access purposes to and from the cemetery no later than January 5, 2017.  

a)
Did Commerce City ever issue this general access easement permit?

b)
If not, will RTD and/or Fairmount be required to apply for an easement permit for the use of the York Street alternative access?

c)
Has this easement permit already been applied for, and if so, when?

d)
When would Commerce City make a decision on the easement permit?
e)
Does Commerce City also need to issue any permits for the installation of the traffic signs proposed to be installed to guide patrons to the new proposed Riverside Cemetery access?

f)
If so, when would Commerce City make a decision on installation of the sign installations?

II. ORDER

A. The Commission Orders That:

1. The Regional Transportation District shall submit additional information in this Proceeding attested to by signed affidavits answering the questions set out above for Commissioner consideration in this matter.

2. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 6, 2019.
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