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I. BY THE COMMISSION

A. Statement

1. The Colorado Public Utilities Commission issues this Notice of Proposed Rulemaking (NOPR) to amend the Commission’s Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3 (Electric Rules).  The proposed amendments revise the Electric Rules in six areas:  (1) the rules governing Electric Resource Planning (ERP Rules) at 4 CCR 723-3-3600, et seq.; (2) the Renewable Energy Standard Rules (RES Rules) at 4 CCR 723-3-3650, et seq.; (3) the Net Metering Rules presently in 4 CCR 723-3-3664; (4) the rules governing Community Solar Gardens (CSG Rules) presently in 4 CCR 723-3-3665; (5) the provisions for utility purchases from Qualifying Facilities (QF Rules) presently at 4 CCR 
723-3-3900, et seq.; and (6) the Interconnections Standards and Procedures presently in 4 CCR 723-3-3667.
2. The purpose of this NOPR is for the Commission to solicit comments on possible changes to the Electric Rules as described in this Decision and its attachments, and to schedule a rulemaking hearing.  Interested persons will have opportunities to submit written comments on the proposed rules and to provide oral comments at the scheduled hearing.  The Commission welcomes the submission of alternative proposed rules, including both consensus proposals joined by multiple stakeholders and individual proposals.  Participants are encouraged to provide redlined rules if possible.   

3. This rulemaking satisfies the requirements of Senate Bill (SB) 18-009, codified at § 40-2-130, C.R.S., that requires the Commission to adopt rules allowing the installation, interconnection, and use of energy storage systems.  Specifically, SB 18-009 requires the Commission to incorporate the following principles into its Electric Rules:  (1) customers have the right to install and interconnect energy storage systems without unnecessary restrictions or rules and without discriminatory rates or fees; (2) utility approvals and interconnection reviews shall be simple, streamlined, and affordable for customers; (3) utilities shall not require a meter in addition to a single net energy meter for the purpose of monitoring the energy storage system; and (4) net metering, as described in § 40-2-124, C.R.S., is neither altered or superseded.
B. Background

1. Stakeholder Outreach Proceeding

4. On October 26, 2017, the Commission opened an administrative proceeding to receive information on potential changes to the Electric Rules and directed the Staff of the Colorado Public Utilities Commission (Staff) to work with stakeholders and other interested participants to develop draft rule changes that may be presented in a future NOPR.
   Proceeding No. 17M-0694E (Stakeholder Outreach Proceeding) served as a repository for the filing of proposed rule changes, including rule revisions advocated by interested participants.  The proceeding addressed the ERP Rules, the RES Rules, and the QF Rules. The Commission also sought input on potential new rules for Distribution Resource Planning.

5. The Commission explained in Decision No. C17-0878, which opened the Stakeholder Outreach Proceeding, that it had last conducted a comprehensive review of its ERP Rules and RES Rules approximately ten years ago.  The Commission provided a brief history of the rulemaking proceedings and subsequent NOPRs that made targeted changes to the Electric Rules over the past decade.  The Commission also summarized its recent decisions in which it expressed an interest in examining potential revisions to the Electric Rules. 

6. For example, when it opened the Stakeholder Outreach Proceeding, the Commission noted that, in Proceeding No. 16A-0396E, Public Service Company of Colorado’s (Public Service) most recent ERP proceeding (Public Service ERP Proceeding),
 the Commission stated its intent to conduct a comprehensive rulemaking to review its ERP Rules and its RES Rules. Through filings in the Public Service ERP Proceeding, Public Service represented that it and other parties supported a comprehensive rulemaking to address inconsistencies between the two sets of rules and suggested that some streamlining of the rules could be achieved prior to commencement of its next ERP cycle. Parties, including Western Resource Advocates (WRA), agreed with Public Service about addressing inconsistencies and offered that a rulemaking could also provide better clarity between the ERP Rules and RES Rules by removing confusion among the electric utilities and other stakeholders.

The Stakeholder Outreach Proceeding also encompassed discussion on the QF Rules, which are necessarily intertwined with the ERP and RES Rules. In the Public Service 

7. ERP Proceeding, Sustainable Power Group, LLC (sPower) requested the Commission waive Rule 3902(c) of the QF Rules indefinitely, arguing that the rule does not comply with the requirements of Federal Public Utility Regulatory Policies Act of 1978 (PURPA) and the Federal Energy Regulatory Commission (FERC) PURPA Rules. The QF developer further requested the Commission require Public Service to use a particular calculation of its avoided cost for the purpose of purchasing output from QFs. By Decision No. C16-1156-I, issued on December 19, 2016 in Proceeding No. 16A-0396E, consistent with all party responses to the QF developer’s requests, the Commission concluded that waiving rules for an indefinite period and setting a QF methodology for determining avoided costs amounts to rules of general applicability, which must be decided through an appropriate rulemaking procedure.
  The Commission therefore found that sPower’s request was inappropriate in the Public Service ERP Proceeding, but stated that such a request should be considered in an appropriate proceeding, including a separate application or rulemaking proceeding, which could be requested by an interested stakeholder at any time. 

The Commission did not receive any requests for rulemaking following the Commission’s December 19, 2016, decision. Nor did it receive any application filings from a QF developer regarding a legally enforceable obligation claim or otherwise requesting any form of relief. On its own initiative, therefore, the Commission included that it would conduct rulemaking proceedings to consider the QF Rules, in conjunction with the ERP and RES Rules, in its ERP decision issued in early 2017.
 By including the QF Rules in the larger rule considerations, the Commission noted that the QF Rules had not been updated since 2005, and may include inconsistencies with the subsequently revised ERP Rules and RES Rules, both of 

8. which necessarily relate to the QF Rules and processes, and PURPA compliance considerations. The proposed discussion on rule revisions in the Stakeholder Outreach Proceeding included, therefore, not only Rule 3902(c), but the full series of QF Rules, such that the Commission could make revisions to ensure consistency and clarity with the ERP and RES Rules, in addition to providing ongoing compliance with PURPA.   

9. Lastly, by Decision Nos. C17-0388 and C17-0512,
 the Commission also determined that an examination of its rules governing Small Generation Interconnection Procedures (SGIP) also was necessary for the consideration of the interconnection of 
customer-sited retail renewable distributed generation. These rules regarding SGIP were further discussed with interested stakeholders to be included in comprehensive considerations of the Commission’s Electric Rules. 
10. In the Stakeholder Outreach Proceeding, Staff engaged with various participants in examining potential changes to the Electric Rules that improve the coordination of the various types of electric utility resource acquisitions. Staff also examined with the participants the policies associated with, and the advancement of, new and existing technologies that can modernize the investor-owned utilities’ electric distribution infrastructure.
Approximately 36 organizations and individuals participated in the Stakeholder Outreach Proceeding.  Public Service, Black Hills Colorado Electric, Inc. (Black Hills), Tri-State Generation and Transmission Association, Inc. (Tri-State), Intermountain Rural Electric Association, the Colorado Rural Electric Association, and Holy Cross Electric Association, Inc. represented the Colorado electric utilities.  The Colorado Office of Consumer Counsel, the 

11. Colorado Energy Consumers Group, and Energy Outreach Colorado (EOC) represented various consumer positions.  Environmental and renewable advocacy groups included WRA, Energy Freedom Colorado, Vote Solar, Clean Coalition, the Southwest Energy Efficiency Project, Clean Energy Action, the Institute for Policy Integrity at New York University School of Law, the National Renewable Energy Laboratory, Environmental Defense Fund, and Grid Alternatives (GRID).  Participants also included trade organizations and non-utility providers of electricity services, such as the Colorado Independent Energy Association (CIEA), Interwest Energy Alliance, the Energy Storage Association, the Solar Energy Industry Association (SEIA), the Colorado Solar Energy Industry Association (CoSEIA), and Sunrun, Inc. The Rocky Mountain Environmental Labor Coalition and the Colorado Building and Construction Trades Council, AFL-CIO represented certain labor interests.  The Colorado Energy Office (CEO) submitted comments and participated in workshops.  Several individuals and the Cities of Boulder and Denver also participated in the Stakeholder Outreach Proceeding.  

12. Staff solicited multiple rounds of written comments and organized workshops and working groups.  Participants in the Stakeholder Outreach Proceeding also were encouraged to collaborate in developing consensus rules and identifying participant conflicts in topic areas. Final comments and draft redline rules were filed into the proceeding by several participants in early September 2018. 
13. On October 31, 2018, at its weekly meeting, the Commission closed the Stakeholder Outreach Proceeding and instructed Staff to prepare recommendations for this NOPR.  Also, on October 31, 2018, and as discussed below, the Commission opened a narrow rulemaking on Rule 3902(c), in an effort to move efficiently on a potentially isolated QF issue. 

2. Other Proceedings

a. 18R-0492E:  Rule 3902(c) QF Rulemaking

14. Within the Stakeholder Outreach Proceeding, Staff conducted a workshop on 
the QF Rules on July 11, 2018.  At that workshop, participants discussed contradictory provisions within the QF Rules, including concerns regarding the second sentence of Rule 3902(c), which includes that the “only” means by which a QF can obtain a legally enforceable obligation is through competitive bidding.  Although participants continued to agree that the QF Rules (Rules 3900, et seq.) should be considered within the comprehensive rulemaking, participants also raised concerns regarding the length of time the contemplated review of the Electric Rule revisions would take in the rulemaking proceeding. Staff discussed whether a narrow rulemaking on targeted QF Rule concerns may create efficiencies, while the broader rulemaking workshops continued.   

15. Shortly after this workshop, on July 25, 2018, the Commission opened a narrow rulemaking in Proceeding No. 18R-0492E to modify Existing Rule
 3902(c), simply to consider striking the second sentence as contradictory to other provisions in the ERP and RES Rules.
 The Commission noted that this rule change could encourage efficiencies and appropriate filings, particularly in the event it is affirmed that the rule itself is inconsistent with current ERP and RES Rules.  Specifically, the Commission noted that the rule’s representation that the “only” means to obtain a legally enforceable obligation may be in direct contradiction with other ERP and RES rules, given that opportunities currently exist for a developer that could qualify as a QF to pursue a legally enforceable obligation outside of the bidding process.  

16. Several participants in that rulemaking, including CEO, agreed with the proposition that the second sentence of that rule was in direct conflict with existing practices and other provisions in the Electric Rules.  However, a common theme in the comments submitted by the participants was support of the Commission’s planned review of the QF Rules within this more comprehensive rulemaking. Commenters agreed with Commission observations that the QF Rules necessarily interrelated with the ERP and RES Rules and must be reviewed in relation with the full Electric Rule revisions. Stakeholders, including specifically the utility participants, raised significant concerns of uncertainty in the process for QFs to obtain legally enforceable obligations if the second sentence is stricken without comprehensive revisions to the remainder of the QF Rules. Stakeholders also presented competing views on whether the second sentence is compliant with PURPA because of its statement that the “only” means by which a QF can obtain a legally enforceable obligation is through bidding. 

17. On November 27, 2018, the Commission struck the second sentence of Rule 3902(c) in Proceeding No. 18R-0492E.
  The Commission found that the sentence is in conflict with other provisions in the current Electric Rules, including without limitation Rules 3615 and 3656, which present procedural opportunities for QFs to potentially pursue legally enforceable obligations outside of competitive bidding. The Commission further stated that, while it adopted the single rule revision to strike contradictory language in the second sentence of Rule 3902(c), it was committed to revising the interrelated, and complex, ERP Rules, RES Rules, and QF Rules.
  

18. The Commission recognized that many of the participants’ interests, including PURPA compliance and clarifications on adjudication proceedings for QF-related matters, were beyond the narrow scope of the rulemaking in Proceeding No. 18R-0492E. Continued and comprehensive PURPA compliance must be considered within the full context of the Electric Rules, particularly given the QF Rules’ necessary and complex interrelationship with the ERP and RES Rules. Fact-specific concerns, including ongoing application proceedings seeking over 1,400 MW of legally enforceable obligations, should and must be raised in the context of the adjudications at issue. Particularly with ongoing adjudications, the Commission reiterated that it was inappropriate for it to provide legal and procedural strategies on application proceedings currently before the Commission. 

19. The Commission also affirmed its continued agreement with stakeholders that commented the Commission’s rulemaking proceedings, as opposed to adjudications, are the appropriate place to set out processes for determining legally enforceable obligations, avoided costs for purchases of energy and capacity from QFs, and associated competitive bidding practices, as necessary. The Commission reiterated that the comprehensive rulemaking would necessarily address and clarify processes for determining legally enforceable obligations, ongoing PURPA compliance, and Rule 3902(c)’s interrelation with the Electric Rules as a whole.  
b. 17AL-0477E:  Black Hills Phase II Rate Case (Net Metering)

20. On August 6, 2018, the Commission addressed Black Hills’ Application for Rehearing, Reargument, or Reconsideration filed in its Phase II electric rate case in Proceeding No. 17AL-0477E.
  Black Hills had proposed new customer and energy charges for a residential net-metering subclass. The Administrative Law Judge (ALJ) assigned to hear the case rejected the rate subclass for several reasons, among them a finding that Black Hills’ practice of moving customers from the utility’s standard residential rate to a separate rate designation upon the installation of on-site solar is contrary to the Commission’s Net Metering Rules.  
21. In its exceptions to the ALJ’s recommended decision, Black Hills requested that the Commission set aside the provisions that rejected the Company’s proposal for separate rates for net metered residential customers, arguing that the ALJ failed to consider the ultimate rate impact for all residential customers by ordering the elimination of the net metering rate subclass. The Commission supported the ALJ’s rejection of the new rate for residential net metered customers, finding that the proposed rate violates the specific provision in Rule 3664(f) that states: “A customer shall not be required to change the rate under which the customer received retail service in order for the customer to install retail renewable distributed generation.”  The Commission noted, however, that it intended to conduct a rulemaking in which all of the provisions in Rule 3664 will be subject to review and potential changes.
c. 18R-0623E:  Storage Planning NOPR

22. On September 13, 2018, the Commission opened a separate NOPR in Proceeding No. 18R-0623E to amend the Electric Rules pursuant to HB 18-1270 titled the “Energy Storage Procurement Act.”  As codified at § 40-2-203(1), C.R.S., the new statute requires that on or before February 1, 2019, the Commission establish, by rule, as part of the planning process, mechanisms for the procurement of energy storage systems by electric utilities.

23. On December 12, 2018, by Decision No. C18-1124 in Proceeding 
No. 18R-0623E, the Commission adopted changes to the Commission’s Electric Rules to address the procurement of energy storage systems pursuant to HB 18-1270.
C. Discussion

24. In accordance with the Commission’s directives in Decision No. C17-0878, Staff requested comments from participants in the Stakeholder Outreach Proceeding on the scope of the Commission’s examination of potential changes to the Electric Rules. The intended rulemaking was timed such that it could conclude prior to the electric utilities’ next ERP filings.

25. Public Service stated that the Commission’s structure and rules for resource planning, renewable energy planning, and other planning processes are working for Colorado’s energy customers.  Public Service further stated that it had achieved successes in partnership with the Commission and a broad set of stakeholders within the context of the existing Electric Rules.  Public Service concluded there was no need for a significant re-write or over-haul of the Electric Rules; however, it recognized certain opportunities for better integration of efforts and for clarification of some elements within the existing framework.

26. In contrast, WRA proposed substantive revisions to the ERP Rules and the RES Rules in consultation with a number of other stakeholders who regularly participate in Commission proceedings relating to renewable energy. WRA explained that these proposed revisions to the ERP Rules were intended to align the rules with the actual ERP process that has evolved in practice, and that the proposed rule changes were intended to make the ERP process more transparent, such that a new party to an ERP proceeding in Colorado could better understand the steps in the process based on the rules.

27. The Joint Solar Parties
 argued that the time was ripe to update many of the rules and policies regarding renewable energy and resource planning. They argued that the energy landscape in Colorado has changed dramatically since the Commission last undertook a comprehensive review of its RES Rules and ERP Rules, and emphasized that the Electric Rules have a direct and substantial impact on facilitating customer choice and leveraging the benefits of new energy technologies.

28. We find it necessary to examine potential changes to the Electric Rules and open this rulemaking for several reasons.  As explained above, the Commission has issued multiple decisions over the past two years indicating that certain sections of the Electric Rules warranted examination.  We also agree with the commenters in the Stakeholder Outreach Proceeding that a comprehensive rulemaking is appropriate at this time due to significant changes in the Colorado market for electricity services, the available cost-effective technologies, and various economic and environmental interests.  Moreover, we conclude that a comprehensive rulemaking is required for the Commission to satisfy its obligations pursuant to SB 18-009 concerning use of energy storage systems.

29. The Commission proposes modifying the Electric Rules as outlined in Attachments A (in legislative format) and B (without redlining).  These proposed rule changes are explained in the balance of this Decision.

30. We provide additional attachments to this Decision showing rule redlines for specific sections within the Electric Rules that were substantially reorganized or relocated.  These attachments reassemble and relocate existing provisions in the Electric Rules without redlining, so that changes to these existing provisions can be easily identified for the purpose of stakeholder review and comment.  Attachment C shows the proposed ERP Rules.  Attachments D and E show the Net Metering Rules and CSG Rules, respectively.  Attachment F shows the proposed Interconnection Procedures and Standards.

1. Electric Resource Planning (ERP) Rules
a. Stakeholder Perspectives

31. Public Service supports the two-phase ERP process as currently set forth in the ERP Rules and does not seek significant changes to this existing approach.  As a general principle, Public Service argued that the ERP Rules must provide a solid framework to guide the complex resource planning process yet also provide enough flexibility to support an evolving utility industry.   

32. Public Service suggested that the Commission modify the rules governing the designation of a “Section 123 resource,” by requiring a clear Commission determination in Phase I of the categories of generation technologies or project types that should and should not be evaluated as “Section 123 resources” in Phase II.  Public Service reasoned that if broad agreement or a clear Commission decision is achieved in Phase I, the subsequent analyses in Phase II can proceed more efficiently and transparently, to the benefit of all stakeholders.  Public Service also suggested that the Commission include in the ERP Rules additional detail around the best value employment metrics information that bidders are required to provide, in order to improve the overall quality and robustness of such information in the bid selection process.

33. Although Public Service did not advocate for substantial changes to the ERP Rules, it aggressively opposed several of the suggestions raised by other stakeholders.  For example, Public Service opposed the suggestion that the Commission establish new rules and procedures for examining the economics of the utility’s existing generators within the context of an ERP proceeding.  Public Service contended that “a retroactive review” of existing resources would equate to improper second guessing of prior Commission prudency decisions.

34. Public Service also took the position that, from a policy perspective, any requirement that all utility-scale resources be acquired exclusively through the ERP process would deprive utilities of the flexibility to act quickly if an opportunity for a strategic resource acquisition arises.  The Company pointed to its Rush Creek Wind Project, arguing that there were circumstances supporting the filing of an application for approval of that new utility-scale resource separate from its ERP.  Public Service further stated that nothing in either 
§ 40-2-124(1)(f)(I), C.R.S., or Existing Rule 3660(h) requires that such a resource be evaluated and approved in an ERP proceeding.  Public Service similarly stated that it supports Existing Rule 3615, which provides certain other exemptions and exclusions from an ERP, as currently written and urged the Commission to maintain it with one addition:  a cross-reference to Existing Rule 3660(h) in the RES Rules, such that a utility may propose to develop and own, in whole or in part, a new eligible energy resource by filing an application with the Commission to be evaluated through either the ERP process or in a separate proceeding.

35. Finally, Public Service opposed codifying any pre-filing stakeholder engagement process into the ERP Rules. Public Service offered instead to conduct workshops before its next initial ERP filing to gather initial stakeholder feedback in areas such as modeling assumptions, transmission-related issues, current resource technologies, preliminary ideas for resource portfolios to be presented, and the Phase II process. 
36. Black Hills made at least six specific recommendations for changes to the ERP Rules.  First, it suggested that the ERP planning and resource acquisition periods should each start on January 1, to match with full calendar years in ERP modeling.  Second, it requested that  the alternate plans required by existing Rule 3604(k), which represent increased amounts of renewable, demand-side, and Section 123 resources, be eliminated as an ERP Phase I filing requirement. Third, it suggested simplifying the presentation of annual system losses and daily electric demands through changes to existing Rule 3606.  Fourth, it proposed that approval of an Independent Evaluator (IE) should be addressed within Phase I, rather than prior to the initial ERP application filing.  Fifth, it suggested that the time for a utility to amend an ERP Phase I that has been rejected by the Commission should be lengthened from the 60 days in Existing Rule 3617(b), to 90 days.  And finally, Black Hills proposes that the ERP should continue to be separated into two proceedings: Phase I planning and Phase II procurement.

37. Referencing the Commission’s Phase I Decision in Public Service’s most recent ERP proceeding,
 CIEA suggested that the Commission should follow through with its contemplated rule changes regarding the ability of the Commission to evaluate existing utility resources in a Phase I ERP.  CIEA recommended that the Commission clarify its authority to evaluate existing utility-owned resources in an ERP context including specifically to evaluate the costs and benefits of ongoing operation versus early retirement. 
38. CIEA also argued that the Commission should review the Colorado transmission system in the context of an ERP. CIEA stated that, to the extent new transmission investments are only reviewed as burdening resource portfolios with costs, there is no ability for the Commission to consider meaningful transmission solutions versus ad hoc additions to the bulk system.  CIEA proposed changes to Existing Rule 3608 concerning transmission resources that would allow the Commission to approve reliability-enhancing transmission investment within an ERP proceeding in a manner that does not burden resource portfolios.  
39. WRA agreed with CIEA that the Commission has authority to require the evaluation of existing units and that it should require evaluation of existing resources in order to identify opportunities for environmental and consumer benefits. WRA further recommended that the Commission should be mindful of impacts on private contracts and competitive markets and should endeavor to align utilities’ financial incentives with the state’s public policy goals.  If early retirement of a utility’s existing resource is warranted, cost recovery decisions should be made in the appropriate proceeding. 
40. WRA also noted that Public Service has stated its most recent ERP proceeding would be the last time it used Strategist as its primary modeling tool for resource planning.   WRA suggested that the Commission provide direction to Public Service and Black Hills 
in advance of either utility utilizing a new modeling tool for the next ERP, in order to ensure 
that whatever software is ultimately utilized possesses the full functionality desired by the Commission.
(1) Proposed Rule Changes
41. The Commission has conducted three ERP proceedings each for Public Service
 and Black Hills
 since promulgation of the ERP Rules in 2007.
  Based on the significant accomplishments in securing cost-effective resources in those proceedings, we seek to preserve competitive bidding as the cornerstone of the utilities’ resource acquisition plans.

42. We also agree with the observation made in the Stakeholder Outreach Proceeding that the ERP Rules are not currently organized around the Phase I and Phase II requirements and procedures.  We thus propose to restructure the rules by grouping the provisions governing Phase I separately from the provisions governing Phase II.  This proposed reorganization further clarifies both the objectives of each phase of the ERP and the resulting Phase I and Phase II Decisions.

43. The reorganization of the ERP Rules itself does not require any substantive rule revisions.  Nonetheless, we propose to examine potential changes to certain provisions as described below.

44. All of the proposed changes to the ERP Rules are incorporated in Attachments A and B to this Decision, along with the proposed revisions to all of the other provisions in the Electric Rules addressed in this rulemaking.  To aid interested persons in their review of the proposed changes to specific provisions in the ERP Rules, Attachment C reorganizes the existing ERP Rules without redlining and then uses redlining to highlight the proposed rule revisions in their new locations.
(a) Rule 3601.  Overview and Purpose

45. We propose a new provision in Proposed Rule
 3601(b) that summarizes the general purpose of the two phases of an ERP proceeding.

(b) Rule 3602.  Definitions

46. We propose to add the phrase “and operated” to paragraph 3602(c), the definition of “cost effective resource plan.”  These costs have long been embedded in the calculation of net present value revenue requirements.  

47. In paragraph 3602(i), we offer a definition of the term “generic resource.”  Generic resources play an important role in both Phase I, for cost and performance estimation and benchmarking, and Phase II, for bid evaluation and selection modeling.  As this is a newly crafted definition, we solicit comments on the proposed rule language.

48. In paragraph 3602(m), we propose to modify the definition of “planning period.”  The period would extend either through the 20-year period following the last year of the resource acquisition period or the last year of the proposed contract term length in the utility’s proposed request for proposals (RFP), whichever is longer.  The planning period would begin no later than January 1 following the initial filing of the plan.  Given these proposed changes, the proposed planning period may be shorter than the planning periods used by the utilities in their past ERP filings.  We anticipate that a shorter planning period will address recurring concerns about “tail effects” in the Phase II bid evaluation and modeling. We solicit comments on the proposed rule language.

49. In paragraph 3602(o), the definition of “resource acquisition period,” we propose to shorten the maximum time period from ten years to eight years.  However, we also intend to preserve the neutrality of the rule with respect to resource technology.
 We solicit comments on whether the proposed shortening of the maximum length of the resource acquisition period better reflects the shorter project development and construction times for renewable energy and 
gas-fired resources as compared to the necessary project development and construction times required in the past.

50. We propose to delete the definition of “Section 123 resources.”  As described below under Rules 3604, 3613, and 3614, we seek to eliminate the related rules that rely on the presumption that “new clean energy and energy efficient technologies” are more expensive—and therefore less cost-effective—than the other resources that compete in Phase II.  

51. We propose to delete “typical day load pattern” as a defined term and incorporate the concept of a typical day load pattern within Rule 3606.

(c) Rule 3603.  Electric Resource Plan Filing Requirements

52. Under the existing ERP Rules, utilities submit their initial ERP filings on October 31 every four years coincident with the year of gubernatorial inaugurations. We propose to maintain the four-year filing cycle but move the filing deadline from October 31 to February 1.  For this particular rulemaking, moving the initial filing deadline for the utilities’ next ERP from October 31, 2019 to February 1, 2020 will accommodate the time required to 
re-notice the proposed rule changes in this rulemaking proceeding in May or June 2019, as necessary, to take into account any statutory changes enacted by the 2019 General Assembly and signed into law.

53. In its comments filed in the Stakeholder Outreach Proceeding, Black Hills requests the Commission consider applying alternative filing requirements and review procedures to Black Hills, because of its much smaller size. Black Hills states that its electric service territory represents only 6 percent of Colorado’s population, while Public Service’s service territory represents 73 percent of the population. Black Hills argues that the ERP Rules could result in an unreasonable cost burden, ultimately borne by its customers, without offsetting benefits.  While Black Hills’ concerns appear to respond to the potential for new rules 
and modeling requirements, the costs of complying with the Commission’s existing ERP requirements have been previously raised by the Company in its rate cases and ERP proceedings.  We therefore solicit comments on the following question:

Should the Commission adopt different ERP requirements and procedures for Black Hills as compared to Public Service due its much smaller size?

(d) Rule 3604.  Contents of the Electric Resource Plan.

54. We propose to add to paragraph 3604(f) the phrase “and the utility’s plan for acquiring these resources for Commission review in Phase I” to clarify this purpose of Phase I.  In addition, we propose to require that the utility provide a loads and resources table demonstrating the calculated resource need based on peak demands during each year of the resource acquisition period.  We also propose to require that the utility present a generic expansion plan showing the long-term changes in its resource portfolio using generic resources when existing resources go off-line during the planning period.

55. We propose to modify substantially the provisions in paragraph 3604(k).  

56. First, we propose to eliminate the requirement for a Phase I presentation of specific “alternate plans,” where such alternate plans are differentiated by the level of renewable energy resources, demand-side resources, and “Section 123 Resources” to be acquired in Phase II.  Renewable energy resources have been shown to compete economically in ERP competitive bidding and have been featured prominently in Phase II filings without regard to the alternate plans presented in Phase I pursuant to existing Rule 3604(k).  Further, the Commission generally has declined to approve the acquisition of Section 123 resources in its most recent Phase II Decisions, since new clean technologies are successfully competing in Phase II competitive solicitations, thereby upsetting the initial presumption that “Section 123 Resources” would not be selected under a least-cost approach.
  From a practical standpoint, the utilities have been unable to predict in their Phase I filing the costs and benefits of the types of emerging technologies that could qualify as Section 123 Resources, thus preventing the development of robust alternate plans under existing Rule 3604(k).

57. Second, the Commission generally has not considered alternative levels of energy savings and demand reductions from demand-side measures based on the alternate plans submitted in the utilities’ initial ERP filings.  Energy savings and demand reduction goals instead have been established in separate Demand Side Management (DSM)-focused proceedings, and the results of those cases have been factored into the energy and demand forecasts that inform the assessment of resource needs in Phase I.  The consideration of energy savings and demand reduction goals in separate proceedings conform to § 40-3.2-104(3), C.R.S., that states:  “The commission shall permit electric utilities to implement cost-effective electricity DSM programs to reduce the need for additional resources that would otherwise be met through a competitive acquisition process.”

58. Third, we propose to replace the “alternate plans” requirements in paragraph 3604(k) with new provisions to address the potential early retirement of utility-owned resources during the planning period.
  The Commission has intended to examine potential changes to the provisions for evaluating existing resources with respect to plant retirements and replacement capacity based on the experience gained in recent ERPs and other resource acquisition proceedings.
  The provisions in Proposed Rule 3604(k) ensure that the utilities provide sufficient information on potential plant retirements in their initial ERP filings.

59. Finally, the proposal to remove the Phase I alternate plans from Rule 3604(k) should not be taken as a retreat from applying some form of a scenario planning process to deal with the uncertainty in the Commission’s decision-making in an ERP proceeding.
  We therefore seek comment on the following questions:

· Should the Commission promulgate new rules to incorporate a form of scenario planning to be applied within an ERP proceeding?  

· Should the Commission endeavor to develop different sets of assumptions about the future for exploring possible risks that may arise from those assumptions in an ERP context?  If so, should that be part of the Phase I proceeding or should the effort precede the utility’s development of its initial ERP filing?

60. Proposed Rule 3604(m) is intended to include in the ERP proceeding’s record the studies the utility has relied upon to craft its initial ERP filing or that will inform its bid evaluation and modeling in Phase II.  The rule would, in essence, cause the utility to file proactively the relevant documents that Staff otherwise would have to obtain by audit pursuant to §§ 40-3-102, 40-3-110, 40-6-106, and 40-6-107, C.R.S.  We also inquire whether further efficiencies would be gained if the Commission were to open a proceeding to receive such studies several months prior to submission of the initial ERP filing, such as was done by the Commission in Proceeding No. 11M-710E.
  We thus solicit comments on the following questions:

· Should the Commission open a proceeding for each utility in which the Commission may receive certain studies associated with the utility’s next electric resource plan filing prior to the initial ERP filing?

· Should the Commission also solicit stakeholder comments on the studies filed in these pre-ERP proceedings?

61. The Phase I Decisions issued in past ERP proceedings have all required that certain information be presented in the utilities’ bid evaluation and selection reports, i.e., their “120-Day Reports,” submitted in Phase II.  For example, the Commission has required the presentation of specific “model runs” showing particular resource combinations using stated assumptions.  The Commission has also directed the utilities to present various “sensitivities” that are intended to test certain inputs and assumptions regarding cost and benefits, yet often require less complicated modeling. Proposed Rule 3604(n) is intended to ensure that a full discussion takes place during Phase I about the information to be provided by the utilities in Phase II in their 120-Day Reports.

62. Although the Commission has typically required certain model runs and sensitivities by its Phase I Decisions, those decisions have also offered the utilities wide discretion in how information was presented in their 120-Day Report.  For example, details about the cost and benefits of each resource within a portfolio have been provided in some 120-Day Reports but not others.  While we understand that each ERP addresses unique circumstances and we are cognizant that overly prescriptive requirements for 120-Day Reports may not be workable, we solicit comments on the following question:

· Based on the 120-Day Reports submitted in previous ERP proceedings, should the Commission set forth minimum requirements for the content of such reports either in Phase I Decisions or by rule (e.g., annual portfolio costs for each year of the planning period, the costs of individual utility resources within the net present value revenue requirements, and measures of rate impacts based on calculated changes in revenue requirements)?

(e) Rule 3606.  Electric Energy and Demand Forecasts.

63. Black Hills has sought various waivers from certain provisions in Existing Rule 3606 in each of its past ERPs.  Black Hills also provided suggestions regarding certain rule changes in the Stakeholder Outreach Proceeding.  Consistent with Black Hills’ comments, we propose the modifications shown in subparagraphs 3606(a)(V) and 3606(c)(I).

(f) Rule 3607.  Assessment of Existing Resources.

64. The ERP Rules and their predecessors have served to ensure that resource additions are planned in such a way to ensure just and reasonable rates.  The Commission’s primary reliance on RFP bidding has brought the forces of competition to bear at the very initial stages of resource procurement and development.  

65. It may be the case, however, that once new utility resources have been acquired pursuant to Phase II procedures, the utility no longer has sufficient financial incentive to control costs or to operate the resources to the benefit of customers, particularly since fuel and purchased energy expenditures are pass-through costs recovered directly from ratepayers through rate adjustment mechanisms or Electric Cost Adjustments “ECAs.”  The utilities may be indifferent not only to implementing more efficient ways to operate the existing resources into the future but also to examining whether less expensive alternatives have become available in the marketplace.  We therefore seek comment on the following questions:
· How should the Commission ensure that existing resources continue to be economic?  What are the means by which the Commission should ensure existing resources will operate as expected and are fulfilling their roles under economic dispatch?  If those actions do not belong in Phase I of an ERP, where resource needs are defined and acquisition plans are approved, where do they belong under Colorado electric utility regulation? 

· Would the inclusion of contracted resources in the utility’s assessment of existing utility resources pursuant to Rule 3607 create uncertainty or risk for developers and dampen the competitive market in Colorado?

66. In accordance with Decision No. C17-0316E, we also solicit legal arguments regarding the Commission’s assessment of existing resources in Phase I of an ERP proceeding.
  We seek to clarify the Commission’s authority to evaluate existing resources, as we agree with CIEA that this rulemaking could provide certainty to parties in future ERP proceedings regarding the scope of Phase I without mandating any particular result.  It is worth noting that the proposed additions, described below, are not intended to “second guess” prior Commission decisions as portrayed by Public Service in its comments in the Stakeholder Outreach Proceeding.  Generation assets are long-lived and capital intensive, and retroactive prudency determinations are counter to Colorado utility regulation and the public interest.  The new rule provisions instead are proposed to ensure prospective prudency in the performance and costs of the existing resources, consistent with the overall general purpose of the ERP Rules.  Disallowances of utility capital investment costs and terminations of power purchase agreements are not the point of electric resource planning. 
67. We propose to modify subparagraphs 3607(a)(I), (II), and (III) to require that the utilities provide additional information about their contracted resources, including information on each plant’s quick-start capability and minimum operating requirements. As we request on all rule revisions, we seek participant comment, but also redlined rule proposals in addition, or as alternatives, to the proposed changes.  

68. We also seek comment on a new provision in Proposed Rule 3607(c) that would require benchmarking each of the utility’s existing resources to the generic resources that represent potential new utility resources available in the market.  The contemplated benchmarking would address operating characteristics and costs for multiple purposes.  For example, the benchmarking could identify the existing resources whose cost or performance deviates from expectations, which can impact ratepayers in the future with higher fuel and purchased energy costs.
  The benchmarking could also inform the analysis for potential early plant retirements pursuant to Proposed Rule 3604(k).  In addition, the benchmarking may assist the Commission in determining the potential costs and benefits to the utilities’ customers if the utilities begin to participate in an integrated organized wholesale electricity market during the planning period.
  
69. In addition to seeking comment on the effect of the benchmarking suggested under Proposed Rule 3607(c), we seek comment on whether a more detailed assessment of the ancillary services available from the utility’s existing resources is warranted.  Hence, the analysis required by Proposed Rule 3607(d) is suggested to help identify the existing resources that play critical roles beyond the simple economic dispatch of generation resources.  The analysis could also inform the Commission about the scope of ancillary services procurement that could occur if the utility begins to participate in an integrated organized wholesale electricity market during the planning period.
(g) Rule 3609.  Planning Reserve Margins and Contingency Plans.

70. Black Hills argues that it is difficult to estimate how much the implementation of an ERP contingency plan would cost.  We agree, in part.  Utilities typically provide generic costs of resources as part of the set of modeling inputs and assumptions and this information can be used to estimate contingency plan costs, as necessary.  We therefore propose to modify paragraph 3609(c) by striking the requirement that the utility identify the estimated costs incurred in developing the contingency plan.

(h) Rule 3610.  Assessment of Need for Resources.

71. Under Existing Rule 3610, the assessment of a utility’s need for resources may extend beyond the comparison of forecasted demands and the capabilities of existing resources and reserve requirements.  We therefore propose modifications to paragraph 3610(a) to expand the factors considered in this assessment.  

72. In paragraph 3610(b), we further introduce “potential emission reductions” as a discrete potential driver of a utility’s resource need, consistent with certain comments offered in the Stakeholder Outreach Proceeding.

(i) Rule 3611.  Exemptions and Exclusions.

73. We propose to reduce the size threshold for resources that are not required 
to be included in an approved ERP from 30 MW to 20 MW.  This proposed change is intended 
to address potential gaps or inconsistencies in the Electric Rules with respect to: (1) ERP competitive bidding; (2) purchases of energy and capacity from QFs; and (3) resource acquisitions for RES compliance purposes pursuant to the existing RES Rules (i.e., Existing Rule 3656).  

74. Notwithstanding this proposed reduction in the ERP exemption threshold, we seek to reexamine the purpose of any exemptions and exclusions.  In Proceeding No. 16A-0396E, for example, the Commission approved an ERP competitive solicitation process that was open to resources as small as 100 kW.  Public Service had proposed specific means to address all 
cost-effective proposals comprised of resources less than 10 MW as well as procedures for advancing bids to computer modeling and for evaluating the results because the solicitation was open to such relatively small resources.
  In addition, the Commission affirmed its preference to review the acquisition of new utility resources exclusively within the context of an ERP even if there are statutory exclusions from competitive bidding.
  We are also concerned about the potential impacts from accumulated capacity additions from individually exempt projects, particularly since regular competitive bidding is the foundation of the Commission’s resource planning practices, its compliance with PURPA, and these ERP Rules. Further still, in Proceeding No. 18R-0492E, the rulemaking proceeding to modify Existing Rule 3902(c), both Public Service and CIEA argued in favor of connecting size thresholds for ERP competitive bidding to size thresholds for determining obligations for the utilities to purchase power from QFs.  

75. We therefore solicit comments on the following question:

· Should the Commission retain a rule that sets forth exemptions and exclusions from the utility’s ERP?  If so, what are the reasons supporting such exemptions and exclusions?  Is a size threshold (in MW of nameplate capacity) still warranted for exemptions and exclusions given the technologies available in today’s market?  
(j) Rule 3613.  Best Value Employment Metrics.
76. We consolidate the existing provisions in the ERP Rules defining the best value employment metrics into Proposed Rule 3613.

77. We appreciate that Public Service has been in discussions with the Rocky Mountain Environmental Labor Coalition and Colorado Building and Construction Trades Council, AFL-CIO, regarding best value employment metrics and their consideration by the Commission in an ERP proceeding pursuant to § 40-2-129, C.R.S.  

78. Based on the comments filed by Public Service in the Stakeholder Outreach Proceeding, we enhance the provisions relating to best value employment metrics both 
for utility-owned resources to be acquired through an alternative form of acquisition in paragraph 3614(c) and for the bids into the Phase II ERP competitive solicitations.

(k) Rule 3614.  Phase I.

(i) Proposed Rule Changes

79. We propose to acknowledge that early retirements of existing resources may be examined in the determination of cost-effective resource plans in Proposed Rule 3614(b)(II).

80. In Proposed Rule 3614(b)(III), we propose to modify provisions for utilities competing in the Phase II RFP bidding to recognize that the Commission has required firm, all-in point costs for proposed utility-owned resources.
  We seek comment on the potential role for cost caps at this stage of project development.

81. We propose to move provisions addressing § 40-2-124(1)(f)(I), C.R.S., as set forth in Existing Rule 3660(h), from the RES Rules to the ERP Rules.  This modification, in the form of Proposed Rule 3614(c)(II), will allow for the Commission to consider proposed utility projects to be developed and owned pursuant to § 40-2-124(1)(f)(I), C.R.S., within the full context of an ERP proceeding.
  

82. We likewise propose to modify the provisions in Existing Rule 3611(c) as shown in Proposed Rule 3614(c)(III) to address the exception from competitive bidding allowed by 
§ 40-2-124(1)(f)(I), C.R.S., for certain eligible energy resources to be acquired pursuant to an “Alternative Plan for Acquiring Resources.”

83. As shown in Proposed Rule 3614(d)(I), we propose to strike the requirement that utilities develop and file different model contracts for each type of resource need to be satisfied.  The requirement has proven unnecessary, because the RFPs developed and filed by the utilities in their past ERP proceedings have been paired naturally with the appropriate model contracts based on the mutual interests of the prospective bidders and the utilities.  The proposed revision is also consistent with the elimination of “Section 123 Resources” as a defined resource category.

84. We agree with the comments of certain stakeholders in the Stakeholder Outreach Proceeding that the selection of an IE should be an issue discussed by the parties in the Phase I proceeding rather than prior to the utility’s initial filing of its ERP.  We also concur that the Commission should address the selection of an IE in its Phase I Decision.  We therefore propose to modify the existing provisions governing the selection of an IE as demonstrated in Proposed Rule 3614(e)(I).

85. We propose to define a Phase I Decision more clearly in Proposed Rule 3614(f).  Consistent with the proposed elimination of “Section 123 Resources” as a defined type of resource category, and consistent with the proposal to remove the related “alternate scenarios” from initial ERP filings, we propose to strike the related provisions with respect to the Phase I Decision.  We also propose to add Proposed Rule 3614(f)(III) that anticipates discussion in the Phase I Decisions about the contents of the 120-Day Report to be filed by the utilities in Phase II.

86. We seek comment on Black Hills’ proposal to increase the time for the utilities to file amended ERPs after rejection of the plan by a Phase I Decision from 60 days to 90 days, as indicated in Proposed Rule 3614(f)(IV).

(ii) Models and Modeling

87. The ERP Rules do not require that the utility use particular modeling software for bid evaluation and selection in Phase II.  In their current form, the rules recognize that modeling software will be used, but there are no standards regarding the model’s functionality.  We are also mindful that any rule will hold general applicability to both Public Service and Black Hills.  However, the modeling required to examine bids with regard to Public Service’s system may be more sophisticated than is required for Black Hills.

88. In the Stakeholder Outreach Proceeding, WRA noted that Public Service has stated it would not likely continue using Strategist as its primary modeling tool for resource planning. WRA suggested that, because there are ongoing discussions among stakeholders about ERP bid modeling and concerns about various modeling tools and their limitations, the Commission should provide direction to Pubic Service in advance of the introduction of new modeling tools in its next ERP proceeding. WRA argues it would be more efficient for the Commission to evaluate and provide direction to Public Service in advance of its next ERP to ensure that whatever modeling software is ultimately used will provide the necessary functionality desired by the Commission.

89. In Black Hills’ recent ERP in Proceeding No. 16A-0436E, the modeling software used by the utility was also an issue.  Specifically, Staff questioned the adequacy of the modeling tool Black Hills used for bid evaluation and selection, the proprietary Strategic Planning software powered by MIDAS Gold®.

90. Fundamentally, the utility’s model must assist the Commission in distinguishing the relative costs and benefits of the alternative resource portfolios.  The model’s functionality should be sufficient to assess the portfolios under a resilience-based approach to address identified uncertainties.  At the same time, an ERP proceeding is not a rate case and the revenue requirements generated by the model do not serve as a cost-of-service study.  

91. Four additional areas of interest with respect to ERP modeling are: (1) the transparency of the inputs and outputs of the model as they relate to the development of the Commission’s Phase II Decision; (2) the modeling related tasks that should be completed by the utility in the context of Phase I to ensure a fair and efficient Phase II process; (3) the adequacy of the utility’s model, including the circumstance-specific programming necessitated by particular bids, in generating the information the Commission requires for presentation in the utility’s 
120-Day Report; and (4) the avoidance of multiple competing models within an ERP proceeding due to the administrative and evidentiary burdens they would cause, likely with little benefit to the public interest.  

92. We seek comment on the foregoing areas of interest and observations. We further inquire about the following questions:

· Should this rulemaking proceeding be the venue for examining the specific software models that the utilities will use in their future ERP proceedings, or should the Commission initiate separate proceedings to examine these models?  Or are there other procedural alternatives?  For example, should there be 
pre-filing workshops devoted to a stakeholder introduction to the specific modeling software to be used in the ERP proceeding, as suggested by Public Service in the Stakeholder Outreach Proceeding?

· What steps should the Commission take to improve the accessibility of the results of the bid evaluation and modeling in Phase II?  Should these steps be codified in the ERP Rules?

(l) Rule 3615.  Phase II.

93. We propose a few changes to the Phase II process.

94. In Proposed Rule 3615(a)(II), we add a provision that would allow Staff to make inquiries of the IE during the utility’s Phase II bid evaluation and selection process.  Such inquiries would be limited to changes the utility has made in its:  (1) bid eligibility screening; (2) initial economic evaluations; and (3) computer bid evaluation and modeling as compared to the requirements in the Phase I Decision.  This rule change could serve to disclose any such changes well before the utility files its 120-Day Report.  The proposed rule change also will enhance the transparency of the modeling during the Phase II bid evaluation and selection process akin to similar rule changes enacted pursuant to HB 11-1262 regarding the transparency of bid information.
  Consistent with the existing ERP Rules, all contacts between the IE and Staff would be recorded in the IE’s communications log.

95. We propose to strike Existing Rule 3612(e), shown as the strikeout in Proposed Rule 3615(a)(II), consistent with the proposal to delay the selection of the IE to Phase I. 

We clarify in Proposed Rule 3615(a)(III) that the IE is not a party to the proceeding but is also not advisory staff as defined in the Commission’s Rules of Practice and Procedure, 4 CCR 723-1-1004(e).  In addition, we strike the last provision in Existing 

96. Rule 3612(f) regarding discovery directed at the IE’s Phase II report, because those provisions were neither needed nor applied in the most recent ERP proceedings.

97. In Proposed Rule 3615(c)(I), we suggest adding a provision to Existing Rule 3613(a) to address the provision of information on best value employment metrics as part of the utility’s evaluation of bids received in the Phase II competitive solicitation.

98. In Proposed Rule 3615(c)(III), we clarify that a utility reporting an unresolved dispute with an owner or developer about a project bid into the Phase II competitive solicitation shall also serve the filing on the owner or developer.  Most owners and developers are not parties to the ERP proceedings and do not receive service of filings as parties.

99. In accordance with the proposal to eliminate the requirement for a Phase I presentation of specific “alternate plans” pursuant to paragraph 3604(k), we strike the related requirements for the utility’s 120-Day Report in Proposed Rule 3615(d)(I).  

100. We also propose to define a Phase II Decision more clearly in Proposed Rule 3615(e).  We relocate, without modification, the provisions that require the utility to pursue the final cost-effective resource plan with due diligence review, contract negotiations, and certificate of public convenience and necessity filings, as applicable.  In Proposed Rule 3615(e)(III), we clarify that the Phase I and II Decisions create the presumption of prudence regarding the utility’s actions when implementing an approved ERP.

101. With respect to Rule 3615(e) more generally, we seek comments regarding the information that the Commission should attempt to obtain in either phase of the ERP proceeding to inform its consideration of certain economic factors that may distinguish one portfolio of resources from the others.  While the bid evaluation and selection models have produced extensive data for the Commission to compare the cost, emission, and fuel dependency profiles of potential resource portfolios, the data presented on factors such as “the long-term economic viability of Colorado communities” and “economic prosperity” has not been closely examined. 

102. We raise this issue because there have been significant reductions in avoided energy and generation capacity costs due to higher efficiency fossil-fueled resources, the deployment of wind and solar resources, and various other market factors.  This trend, if it continues, could combine with the competitive forces in RFP bidding to minimize further the modeled cost differentials between alternative resource portfolios.  A potential consequence of narrowing cost differences is the corresponding elevation in significance of other factors the Commission considers in rendering its Phase II Decision.  Put another way, the Phase I evidence and associated Phase II comments addressing economic factors may become more important in future ERP proceedings.

103. The merits of the underlying analytical approach of the economic studies submitted in past ERP and other resource acquisition proceedings have not been scrutinized as much as a process consisting of model-generated data.
  The role of the economic studies has been largely qualitative, and their impact has been obscured by more compelling factors related to the modeled costs and environmental benefits of the portfolios.  We therefore seek comments on the following questions:

· What types of information should the Commission seek to obtain to support its consideration of economic impacts and energy security in an ERP proceeding?  

· How and when should such information be provided in an ERP proceeding?    
2. Renewable Energy Standard (RES) Rules

d. Stakeholder Perspectives

104. Public Service did not propose any details for integrating ERPs and RES compliance plans.  In the Stakeholder Outreach Proceeding, Public Service explained that, in practice, large-scale eligible energy resources were generally added through the ERP process, while retail renewable distributed generation acquisitions were discussed in RES compliance plan proceedings.  

105. In response to recommendations made by other stakeholders, Public Service stated that it supports some changes to the RES Rules to formalize the process under which 
low-income programs can be structured into a utility’s RES compliance plan. However, Public Service opposed the adoption of certain other rules intended to expand participation of 
low-income customers, arguing these provisions are premature and not justified by evidence.  Public Service instead preferred the consideration of low-income programs in the context of the Commission’s review of its RES compliance plans.

106. Black Hills suggested a number of specific changes to the rules in the 3650 series: First, the RES planning period should cover the same number years as the ERP resource acquisition period.  Second, the Standard Rebate Offer (SRO) in Existing Rule 3658 is an outdated practice and should be deleted.  Third, the interest on the deferred balance of the deferred account for the Renewable Energy Standard Adjustment (RESA) surcharge should accrue at different rates, not the same rate, based on a negative or positive balance. Fourth, Existing Rule 3661(h)(II) should clarify that the method for calculating the net incremental cost of eligible energy resources is the difference between two scenarios, i.e., the “RES” and 
“No RES” scenarios.

107. The Joint Solar Parties supported separate ERP and RES compliance plan filings, arguing that planning for acquiring large-scale renewable resources to serve system needs is fundamentally different than planning for acquiring Renewable Energy Credits (RECs) from 
on-site generation that primarily serves on-site load.  They further raised concern that the necessarily broad scope of a combined ERP and RES plan proceeding could lead to less debate on certain critical policy issues while at the same time raising costs to individual participants.  The Joint Solar Parties advocated for new incentive programs for retail renewable distributed generation to target underserved market segments.

108. CEO proposed various rule changes relating to utility RES compliance plans, utility incentive programs for retail renewable distributed generation, and CSGs.  However, the majority of the proposed modifications to the RES Rules presented by CEO were focused on increased access to eligible energy resources by underserved customer groups.  While CEO noted that access to eligible energy resources by low-income customers was discussed extensively by the stakeholders, its proposed definition of underserved customers is not limited to low-income customers but also could include rural, agricultural, and small commercial customers, and other customer groups that may be identified in the future. 
109. GRID also argued in the Stakeholder Outreach Proceeding that although renewable energy investments have significantly benefited all Coloradans, they have not provided opportunities for low-income customers to participate and directly benefit in proportion to other customer segments.  GRID noted that Colorado already has taken some steps to address this by launching new programs for low-income customers.  GRID recommended that funds collected by the utilities through RESA surcharges should be specifically dedicated to support participation of low-income customers in renewable energy programs, especially solar, due to the benefits solar energy can provide low-income customers.

(1) Proposed Rule Changes

110. The proposed changes to the RES Rules are shown in Attachments A and B to this Decision.  

111. As described below, the rules governing net metering are proposed to be moved to a new section.  All proposed changes to the net metering provisions are fully incorporated in Attachments A and B and, for ease of reference, are also shown in Attachment D.  

112. Similarly, the rules governing CSGs are proposed to be moved to a new section.  All proposed changes to the CSG-related provisions are fully incorporated in Attachments A and B and, for ease of reference, are also shown in Attachment E.  

113. Likewise, we propose moving the interconnection procedures and standards out of the RES Rules to a new section.  All proposed changes to the interconnection provisions are fully incorporated in Attachments A and B and, for ease of reference, are also shown in Attachment F.  
(a) Rule 3650. Applicability.

114. Section 40-2-124(1), C.R.S., requires the Commission to promulgate rules to establish the statutorily-based provisions in that section.  Most of these provisions apply only to the two investor-owned electric utilities under the Commission’s jurisdiction.  However, certain provisions in § 40-2-124(1), C.R.S., apply to cooperative electric associations and municipally owned electric utilities.  Section 40-2-124(1), C.R.S., notably states:  “No additional regulatory authority is provided to the commission other than that specifically contained in this section.”  

115. Within Rule 3650, we generally update the cross-references identifying the specific rule provisions that apply to investor-owned jurisdictional utilities (i.e., Public Service and Black Hills), to cooperative electric associations, to municipally owned electric utilities, and to cooperative electric generation and transmission associations (i.e., Tri-State).

(b) Rule 3651.  Overview and Purpose.

116. We propose to include Commission consideration of energy storage paired with renewable energy resources within the overview and purpose of the RES Rules.

(c) Rule 3652.  Definitions.

117. We propose to move several definitions out of the RES Rules into Rule 3001 that set forth the defined terms used throughout the Electric Rules.  This change supports the creation of new sections within the Electric Rules for Net Metering, CSGs, and Interconnection Procedures and Standards.  

118. The definitions moved from Existing Rule 3652 to Rule 3001 include:  biomass, coal mine methane, eligible energy, eligible energy resources, greenhouse gas neutral electricity, on-site solar system, pyrolysis, recycled energy, renewable distributed generation, renewable energy, REC, renewable energy resource, RES, RESA, retail renewable distributed generation, synthetic gas, and wholesale renewable distributed generation.  Many of these defined terms relate to the statutory definition of the eligible energy resources that generate the types of electricity that is required for RES compliance.

119. In addition, we propose to move the terms: “service entrance capacity” to the Net Metering Rules.  We likewise move the CSG-specific terms to the CSG Rules, such as CSG, CSG owner, CSG subscriber, CSG subscriber organization, CSG subscription, and eligible 
low-income CSG subscriber.  

120. Within the remaining definitions specific to the RES Rules, we propose to delete the term “person” and “solar renewable energy system.”  These terms are no longer required.

121. In Proposed Rule 3652(l), we modify the definition of the SRO consistent with the elimination of related provisions within the RES Rules, as described in our discussion of Rule 3657 below.

(d) Rule 3654.  Renewable Energy Standard.

122. We propose to list net metering in paragraph 3654(a) as a means by which investor-owned utilities cause eligible energy to be generated with respect to the RES.  We further propose to eliminate the outdated standards applicable to the investor-owned utilities.

123. We similarly propose to modify paragraph 3654(q) to list net metering as a means by which investor-owned utilities cause eligible energy to be generated with respect to the RES. The rule also identifies the purchase of RECs more generally as another means to comply with the RES.

(e) Rule 3655.  Renewable Distributed Generation.

124. In paragraph 3655(a), we again list net metering as a means by which 
investor-owned utilities cause eligible energy to be generated with respect to the RES.  We further eliminate the outdated standards relating to the investor-owned utilities.

125. We propose to modify paragraph 3655(c) to require that an investor-owned utility request any reduction in the amounts of renewable distributed generation required for compliance with its RES obligation pursuant to § 40-2-124(1)(c)(II)(D), C.R.S., in a RES compliance plan filing.  This change will ensure that the Commission has the necessary information regarding all relevant RES compliance matters to consider the utility’s request.  

126. In accordance with that change to paragraph 3655(c), we propose to eliminate Existing Rule 3655(d).  Although the investor-owned utilities have the ability to request a reduction in the amounts of renewable distributed generation for compliance with the RES at any time by filing an application pursuant to § 40-2-124(1)(c)(II)(D), C.R.S., we do not anticipate that this rule is necessary.  The utilities have not requested any modification to the renewable distributed generation standards since they were introduced in 2010.
  

127. The revisions in Proposed Rule 3655(d) again clarify that net metering may be implemented as a means by which investor-owned utilities cause eligible energy to be generated with respect to the standards for renewable distributed generation.  

128. We propose to delete Existing Rule 3655(g) because it applied to RES compliance years 2011, 2012, and 2013 and thus is outdated.

(f) Rule 3656.  RES Compliance Plan.

129. The Commission has worked since 2010 to improve the integration of utility 
RES compliance within the quadrennial ERP process.  In Decision No. C10-0952, for example, the Commission concluded that a coordinated quadrennial ERP and RES compliance plan 
was appropriate beginning with the utilities’ ERPs in Proceeding Nos. 16A-0396E and 
16A-0436E.

130. In this rulemaking proceeding, we act on the experience gained in those two most recent ERP proceedings and further integrate RES compliance planning within the ERP process.  Accordingly, we propose to eliminate most of the provisions in Existing Rule 3656 that address resource acquisition for RES compliance purposes, so that the ERP Rules govern the primary process by which the investor-owned utilities procure eligible energy resources.

131. In Proposed Rule 3656(a), we clarify that eligible energy resources greater than 20 MW of nameplate capacity will be acquired pursuant to the ERP Rules.  With that clarification, we strike Existing Rules 3656(b), (c), and (d) regarding best value employment metrics, because the ERP Rules contain the same provisions.

132. With respect to Existing Rule 3656(e), we propose to strike this rule concerning contract approvals, as it will not have been needed with further reliance on the ERP Rules.    

133. We likewise propose to eliminate Existing Rules 3656(f) and (g), because such requirements can be addressed in the review of the model contracts attached to the RFP approved in the ERP process. 
134. Existing Rules 3656(h), (i), (j), and (k) are also unnecessary given the proposed integration of RES-related resource acquisitions within the ERP process, including purchases from QFs.

135. Existing Rule 3656(l) is simply moved without modification to Proposed Rule 3680(d) within the Net Metering Rules.

136. Proposed Rule 3656(b) derives from Existing Rule 3657(a).  We modify the filing date for the utility’s RES compliance plan to maintain its proximity with the utility’s ERP filings made every four years.  As explained above with respect to the ERP Rules, we move the filing date from the end of October to February.  This change will preserve the administrative and substantive efficiencies from coordinating the ERPs and RES compliance plans.  

137. Notwithstanding the proposed elimination of most of the resource acquisition provisions within the RES Rules, we solicit comments on the following questions:  

· What is the appropriate and discrete role for the Commission in setting acquisition targets or capacity size limits to support the growth of retail renewable distributed generation and the growth of CSGs?

· What improvements should the Commission make to its Electric Rules and its regulatory processes with respect to market size, the pace of market growth, and interrelationships between the retail renewable distributed generation and CSG markets?

138. Along these lines, we modify the language in Proposed Rule 3656(b) to emphasize that the utility’s RES compliance plan proceeding will serve as the venue for the Commission’s consideration of:  (1) programs intended to encourage the development of retail renewable distributed generation; (2) the statutory minimum and maximum purchases from CSGs pursuant to § 40-2-127(5)(a)(IV), C.R.S.; and (3) voluntary offerings related to renewable energy such as Public Service’s Windsource program.  We further specify that the request for approval of the RES compliance plan shall be submitted in the form of an application.

139. With respect to interim RES compliance plans, we add a provision in Proposed Rule 3656(b) to ensure that the interim plan addresses the same resource acquisition period of the utility’s most recently filed ERP.  This added provision is intended to retain the information from the most relevant ERP for the Commission’s consideration of the merits of the interim plan.

140. Proposed Rules 3656(c)(I) and (II) derive from Existing Rule 3657(b), which we propose to split into two subparagraphs.  In Proposed Rule 3656(c)(I), we incorporate the language in Existing Rule 3661(h) concerning the maximum rate impact and its potential effect on a utility’s RES compliance plan.  In Proposed Rule 3656(c)(II), we modify the rule language to require a presentation of all of the costs of the eligible energy generated or caused to be generated by the utility and all of the associated revenues that are now collected through various rate mechanisms (i.e., base rates, the “ECA,” and the RESA).  This change comports to current cost reporting requirements established for the utilities by Commission decisions, because the vast majority of their renewable energy cost are not recovered through the RESA but instead through other rate mechanisms.  We propose that the presentation of the costs correspond to the applicable resource period defined in the utility’s ERP rather than the ten years in Existing Rule 3657(b)(I).

141. We propose to strike Existing Rules 3657(b)(II) and (III).  With this proposed change, we solicit comments on the following question:  

· If the retail rate impact is calculated pursuant to the revised provisions in Proposed Rule 3661, is the reporting of “locked down” annual net incremental costs and resetting still necessary?  

142. In Proposed Rule 3656(c)(III), the presentation of projected sales in the 
RES compliance plan corresponds to the applicable resource period defined in the utility’s ERP rather than the ten years currently prescribed in Existing Rule 3657(b)(IV).  In Proposed Rule 3656(c)(IV), we likewise clarify that the presentation of expected eligible energy production corresponds to the applicable resource period defined in the utility’s ERP.

143. We propose to eliminate the prescriptive reporting requirements in Existing Rule 3657(b)(VII) and modify the rule in the form of Proposed Rule 3656(c)(V).  We anticipate that the utility will address in its RES compliance plan its intentions to acquire certain types of eligible energy resources, such that the categories listed in Existing Rule 3657(b)(VII) are unneeded.  In addition, the proposed modifications to Existing Rule 3657(b)(VIII) described below in Proposed Rule 3656(c)(VI) and other changes to the Electric Rules should make the identification of specific categories unnecessary.  Nevertheless, we solicit comments on the following question:  

· Should it be necessary for the utility to specify in each RES compliance plan its plan to acquire specifically:  retail renewable distributed generation from residential retail customers; retail renewable distributed generation from nonresidential retail customers; wholesale renewable distributed generation; and eligible energy resources to be acquired pursuant to the ERP Rules?  

144. In Proposed Rule 3656(c)(VI), we replace “standard offers” in Existing Rule 3657(b)(VIII) with a broader term “programs,” where such programs are designed to enable the utility to meet the various components of its RES obligations or otherwise encourage the development of cost effective retail renewable distributed generation.  The utility would describe these programs in the RES compliance plan, detailing the program features intended to be implemented during the first four years of the applicable resource acquisition period as defined for the utility’s ERP.  Proposed Rule 3656(c)(VI) further includes the filing requirements set forth in Existing Rule 3657(b)(XVII).

145. We propose to strike Existing Rules 3657(b)(IX) through (XI).  Existing Rule 3657(b)(IX) applies in the situations where the cash outflows from the utility’s RESA exceed the cash inflows collected from the RESA surcharge.  This rule may be unnecessary if the RESA surcharge no longer serves as the principal measure of the retail rate impact. Existing Rule 3657(b)(X) is not needed when the main competitive solicitation to acquire resources is the RFP bidding in Phase II of an ERP.  We likewise propose to eliminate Existing Rule 3657(b)(XI), because the most costly utility-owned projects will be addressed pursuant to the ERP Rules, and we expect any smaller utility-owned projects to be addressed in accordance with Proposed Rules 3656(b) and 3656(c)(VI).  

146. In Proposed Rule 3656(c)(VII), which derives from Existing Rule 3657(b)(XII), we modify the RES compliance plan requirements relating to CSGs.  This rule is intended to cause the utility to provide the Commission with the information necessary for it to establish the minimum and maximum levels of purchases from CSG as required by § 40-2-127(5)(a)(IV), C.R.S.

147. We propose to strike Existing Rules 3657(b)(XIII) through (XVI).  The utility’s plans to encourage low-income customer subscriptions as required in Existing Rule 3657(b)(XIII) will be addressed pursuant to Proposed Rules 3656(b) and 3656(c)(VI) and (VII).  Similarly, the utility’s plans to acquire the largest and most costly resources will be addressed in its ERP, and its plans to acquire smaller non-CSG resources will be addressed in the RES compliance plan pursuant to Proposed Rules 3656(b) and 3656(c)(VI).    

148. We conclude that RECs are best addressed in RES compliance reports pursuant to Rule 3662 instead of in a RES compliance plan.  Hence, we strike Existing Rule 3657(b)(XV).  

149. Finally, because net metering will be governed by the Net Metering Rules as proposed in this rulemaking, the review of rules, regulations, and tariffs for net metering will no longer be required as part of a RES compliance plan but will be instead part of the utility’s rate cases.  Therefore, we strike Existing Rule 3657(b)(XVI).  

(g) Rule 3657.  Standard Rebate Offer, REC Purchases, and Contracts.

150. The SRO, set initially at $2.00 per watt pursuant to § 40-2-124(e)(I.5), C.R.S., has effectively been $0.00 for both Black Hills and Public Service for several years.  We therefore modify Existing Rule 3658 substantially.

151. First, Proposed Rule 3657(a) sets the SRO at $0.00.  With respect to this proposed rule change, we seek comment on the following question:

· Given that § 40-2-124(1)(e)(I.5), C.R.S., states that the Commission may set the SRO at a lower amount than $2.00 per watt “if the Commission determines, based upon a qualifying utility’s renewable resource plan or application, that market changes support the change,” should the Commission adopt this proposed rule given the applications and RES compliance plans filed by Public Service in Proceeding Nos. 11A-135E, 11A-418E, 13A-0836E, 14A-0414E, and 16A-0139E and by Black Hills in Proceeding Nos. 12A-1207E, 13A-0445E, 14A-0535E, and 16A-0436E? 

152. Second, we propose to eliminate Existing Rules 3658(b) through (d), (f)(III) through (XIV), 
 and (g).  These provisions are no longer required with an SRO equal to $0.00 per kW. 

153. Section 40-2-124(e)(IIII), C.R.S., allows the investor-owned utilities to make standard offers for the purchase of RECs from certain on-site solar systems.  In accordance with that statutory provision, we retain Existing Rule 3658(e) in the form of Proposed Rule 3657(b).  Likewise, we retain Existing Rules 3658(f)(I) and (II) in the form of Proposed Rule 3657(c), and we retain Existing Rules 3658(f)(I) and (II) in the form of Proposed Rule 3657(c).

154. Proposed Rule 3657(d), which derives from Existing Rule 3658(f)(XII), is necessary because there may be commercial tenants that received an SRO from the utility and are still subject to the SRO contract with the utility.  Likewise, Proposed Rules 3657(e) and (f), derived from Existing Rules 3658(f)(VII)(C) and (D), respectively, are included as required for the same reason.

155. Proposed Rule 3657(g) reflects the investor-owned utilities’ current practice of purchasing RECs from an on-site solar system on a metered basis.

156. Proposed Rules 3657(h) and (i) derive from Existing Rules 3656(f) and (g) and are proposed to be retained without modification.

157. As described in the Net Metering Rules, Existing Rule 3658(h) is moved and modified as Proposed Rules 3678(g) and 3680(a).

(h) Rule 3658.  Renewable Energy Credits.

158. Existing Rule 3659 addressing RECs is simply renumbered as Proposed Rule 3658.  

159. Proposed Rule 3658(a) derives from Existing Rule 3659(a).  We modify the rule to reflect the possibility that a utility may acquire RECs through means other than standard offers.

160. Proposed Rule 3658(n) derives from Existing Rule 3659(n).  We propose: (1) to allow for RECs to be sold or traded as long as various measures of generated eligible energy demonstrate compliance with the RES (as opposed to balances of REC holdings exclusively); and (2) to allow for proceeds from REC sales to flow to the utility’s retail customers through rate mechanisms other than just the RESA.

(i) Rule 3659.  Cost Recovery.

161. We propose splitting Existing Rule 3660 addressing Cost Recovery and Incentives into two separate rules: Proposed Rule 3659 addresses Cost Recovery and Proposed Rule 3660 addresses Incentives.

162. With respect to cost recovery, Proposed Rule 3659(a) strikes the SRO as an example of the costs incurred by the utility to comply with the RES.

163. Existing Rule 3660(b) is moved to Proposed Rule 3661(e) in accordance with our proposal to no longer consider the RESA surcharge as the principal measure of the retail rate impact. We also propose to strike Existing Rule 3660(c) for the same reason.

164. Proposed Rule 3659(b) derives from Existing Rule 3652(cc), the definition of the Renewable Energy Standard Adjustment or RESA, and Existing Rule 3660(d) that requires the RESA to be identified separately on customer bills.  

165. We propose to modify the provisions in the RES Rules that address the interest that accrues to the utility when it advances funds to acquire more eligible energy resources pursuant to § 40-2-124(1)(g)(I)(B), C.R.S.  Both investor-owned utilities have eliminated or are expected to have eliminated the “RESA deficits” that were created in previous years of RES compliance.  The substantially lower costs of renewable energy resources and the diminishing importance of cash subsidies to support the development of retail renewable distributed generation further suggest that Existing Rules 3660(c) and (e) may be eliminated.  However, Proposed Rule 3659(b) captures the statutory provisions related to “RESA deficits” that remain in the RES statute.

166. Proposed Rule 3659(c) is the same as Existing Rule 3660(l).

(j) Rule 3660.  Incentives.

167. The primary modification to this rule is the proposed move of Existing Rule 3660(h) to the ERP Rules.  The intended purpose of this modification is explained above with respect to Proposed Rule 3614(c).

(k) Rule 3661.  Retail Rate Impact.

168. We strike the second sentence of paragraph 3661(a).  While the “RESA fair share” provisions remain in the Net Metering Rules, the explanation of its relationship to the 2 percent RESA surcharge will be no longer necessary when the RESA surcharge is no longer the primary measure of the retail rate impact.

169. We strike the reference to “program ramp up” in paragraph 3661(d), since the utilities’ RES compliance programs are now mature.

170. In paragraph 3661(e), we propose to require the investor-owned utility to present its retail rate impact calculation in both its RES compliance plans filed pursuant to Proposed Rule 3656 and its annual RES compliance reports filed pursuant to Rule 3662.  Consistent with other modifications to the RES compliance plan filing requirements, the calculation of the retail rate impact will correspond to the applicable resource planning period in the utility’s ERP.  We also strike the presentation of RESA account balances in this rule, because we propose the RESA will no longer be the primary measure of the retail rate impact.

171. We propose to replace the “SRO” in Proposed Rule 3660(h)(IV) with “programs to encourage the development of cost-effective retail renewable distributed generation.”  In Proposed Rule 3660(h)(V), we strike the outdated last sentence regarding “locked down” incremental cost values.

172. Although the proposed rule changes do not modify the basic method for calculating the retail rate impact, we seek to examine whether a different method for calculating the “net incremental cost,” which is the foundation of the retail rate impact test.  We therefore solicit comments on the following question:

· Is it necessary to retain the two-scenario process for calculating the retail rate impact using the same methods the utility uses for its ERP?  Are other, less complicated methods now suitable?

(l) Rule 3662.  RES Compliance Reporting.

173. We split the annual reporting provisions that apply to cooperative electric associations into Proposed Rule 3662(a) and create a similar rule for the investor-owned utilities in Proposed Rule 3662(b).  Proposed Rule 3662(b) further requires the filing of quarterly reports by the investor-owned utilities.  The contents of the proposed quarterly reports are set forth in Proposed Rule 3662(i).

174. In Proposed Rule 3662(c)(X), we again replace the “SRO” with “programs to encourage the development of cost-effective retail renewable distributed generation.”  

175. In Proposed Rule 3662(c)(XI), we propose to require the utilities to provide in their annual reports the total amount of renewable energy generated by net metered retail renewable distributed generation systems.  In Proposed Rule 3662(c)(XII), we also propose to require the utilities to provide the total amount of renewable energy or RECs acquired from CSGs.

176. In recognition that the costs of renewable energy resources and related RES compliance expenditures are recovered from multiple cost recovery mechanisms, Proposed Rule 3662(c)(XVI) requires cost and revenue reporting beyond a presentation of debits from and credits to the utility’s RESA account.

177. In Proposed Rule 3662(c)(XX), we recognize the statutory provisions in 
§ 40-2-124(1)(g)(I)(B), C.R.S., regarding utility funds advanced by the utility with respect to the retail rate impact.

178. Based on comments in the Stakeholder Outreach Proceeding with regard to issues concerning low-income customers, Proposed Rules 3662(c)(XXII) and (XXIII) require the reporting of low-income customer participation metrics for retail renewable distributed generation and CSG subscriptions.

(m) Rule 3663.  RES Compliance Report Review.

179. We propose significant changes to the RES compliance report review process implemented by the Commission.  Black Hills and Public Service have achieved RES compliance each year since the initial establishment of the RES Rules, and most of the provisions in Existing Rule 3663 have gone unused.

180. In Proposed Rule 3663(a), Staff and the intervening parties in the utility’s RES compliance plan proceeding will have 30 days after the filing of an annual RES compliance report to request a hearing on the report.  The utility will then have 14 days to reply to any filed request for hearing. The Commission would no longer issue a notice of the report filing.  However, the proposed rule change would not prevent the filing of public comments by 
non-parties.  

181. We propose to eliminate the requirement that Staff provide a separate report on each annual RES compliance report filed by the utilities.  Instead, under Proposed Rule 3663(b), the Commission would directly issue an order with the same findings as required under Existing Rule 3663(a) if there is no request for a hearing.

182. Proposed Rule 3663(c) modifies the hearing procedures for a RES compliance report in three ways.  First, we clarify that the hearing process will culminate in a determination of whether the utility complied with the RES for the compliance year at hand.  Second, we strike the two specific determinations regarding a utility’s failure to comply with the RES from Existing Rule 3663(b)(I).  Third, we replace the specific reference to “ongoing annual net incremental costs” in Existing Rule 3663(b)(IV) with a broader reference to the utility’s retail rate impact calculation under Rule 3661.

183. In Proposed Rule 3663(d), we replace the reference to the “SRO” to the utility’s programs with “programs to encourage the development of cost-effective retail renewable distributed generation” as is done elsewhere through the RES Rules. 
3. Net Metering Rules
e. Stakeholder Perspectives

184. Public Service argued that there is no need for substantive changes to the rules governing net metering.  Nevertheless, Public Service proposed a revision to Existing Rule 3664(h) to specify that a utility is not required to install additional meters for customers who have on-site energy storage systems. 
185. Black Hills argued that updated rules for net metering should require that all net metered customers have both a billing meter to register consumption and a production meter to measure the electricity produced by the customer-sited retail renewable distributed generation. Black Hills advanced provisions that require the utility to install the production meter and that allow the utility to recover costs of those meters. Black Hills also supported differentiated rate treatment for net metering service customers with retail renewable distributed generation, consistent with its positions in its recent Phase II electric rate case in Proceeding 
No. 17AL-0477E. Black Hills further asserted that the ownership of RECs generated under a net metering arrangement should depend on whether the customer is participating in the utility’s incentive program: if the customer participates in the incentive program, then the utility should receive the RECs generated from the customer’s system; but if the customer is not participating in the incentive program, then the customer should retain ownership of the RECs.
186. WRA argued that it is critical for the Commission to disentangle REC purchase payments from incentive payments in this rulemaking proceeding.  WRA stated that RECs have value both on a societal level and as a market instrument and thus REC purchase offers should reflect the value of RECs as a tradable commodity. WRA also argued that REC payments are routinely conflated with performance-based incentives and that it was erroneous to combine and conflate two distinct and severable concepts in the Commission’s existing RES Rules.

187. The Joint Solar Parties largely agreed with WRA, arguing that, while incentives or subsidies are appropriate in some contexts, using a REC payment as a vehicle to provide subsidies is not consistent with Colorado law or policy.  They further argued that an important motivator for many customers is their desire to claim the benefits of producing and using their own renewable energy, which requires the retention of the RECs produced by their retail renewable distributed generation.

188. The Joint Solar Parties, joined by WRA and CEO, also proposed significant redline changes involving: the way that the current 120 percent limit on installed solar Photo Voltaic systems is calculated; incorporating standards for how energy storage will be counted in net metering; and the removal of language requiring the installation of production meters.

(1) Proposed Rule Changes

189. As explained above, the proposed rules move the rules governing net metering out of the RES Rules to a new section within the Electric Rules.  The Net Metering Rules become Rules 4 CCR 723-3-3675, et seq.  

190. All proposed changes to the net metering provisions are fully incorporated in Attachments A and B to this Decision.   Attachment D shows the proposed Net Metering Rules in their new location with the redlining to indicate changes to existing provisions presently found in the Commission’s RES Rules.  
(a) Rule 3675.  Applicability.

191. Proposed Rule 3675 states that these provisions governing net metering apply only to Public Service and Black Hills.  This limitation is consistent with the net metering requirements for on-site solar systems in § 40-2-124(1)(e)(B), C.R.S.  The first sentence of the proposed rule derives from Existing Rule 3650(a) of the RES Rules.  

(b) Rule 3676.  Overview and Purpose.

192. Proposed Rule 3676 clarifies that the Net Metering Rules are intended to govern net metering as is available to the retail customers of Public Service and Black Hills.  The proposed rule language is consistent with Existing Rule 3664(a) that states that “all investor owned QRUs shall allow the customer’s retail electricity consumption to be offset by the electricity generated from retail renewable distributed generation,” provided that the on-site generation meets certain criteria.

(c) Rule 3677.  Definitions.

193. “Service entrance capacity” is a term used multiple times within the proposed Net Metering Rules.  The term is not used elsewhere in the Electric Rules, and is therefore proposed only in the Net Metering Rules section of the Electric Rules.

(d) Rule 3678.  Eligible Retail Renewable Distributed Generation.

194. Proposed Rule 3678(a) derives from Existing Rule 3664(a)(I) concerning the requirement that the retail renewable distributed generation supplies no more than 120 percent of the customer’s average annual energy usage.  This is the same size requirement for on-site solar systems found at § 40-2-124(1)(a)(VIII), C.R.S., which is the statutory definition of retail distributed generation.  We also propose to add language in Proposed Rule 3678(a) to recognize that an energy storage system may be paired with the eligible on-site generation.

195. Proposed Rule 3678(b) derives from Existing Rule 3664(a)(II) concerning the requirement that the retail renewable distributed generation not exceed the customer’s service entrance capacity.

196. Proposed Rule 3678(c) clarifies that net metering requires an interconnection agreement with the utility. 

197. Proposed Rule 3678(d) derives from Existing Rule 3658(f)(VII)(C) requiring commercial customers in leased facilities to obtain permission from the landlord to install the retail renewable distributed generation.  Similarly, Proposed Rule 3678(e) derives from Existing Rule 3658(f)(XIII) concerning requirements for apartment buildings.  Proposed Rule 3678(f) derives from Existing Rule 3658(f)(XIV) concerning requirements for condominiums.

198. We propose to strike Existing Rule 3658(g) because it refers to the obsolete “SRO.”

199. Proposed Rule 3678(g) derives from Existing Rule 3658(h) concerning retail renewable distributed generation owned by a third-party.  (The metering provisions in that existing rule are replaced by Proposed Rule 3680, as explained below.)

(e) Rule 3679.  Net Metering Credits.

200. Proposed Rules 3679(a), 3679(b), and 3679(c) derive from Existing Rule 3664(b).  

201. Proposed Rule 3679(b) includes new provisions that address net metering for customers on time-of-use rates.  We propose to require the utility to track when the excess energy is generated for application against future usage and bills.

202. Proposed Rule 3679(d) contains new provisions that address the practical application of rolled-over kWh credits in customer bills, including provisions for net metered customers on time-of-use rates.

(f) Rule 3680.  Metering Requirements.

203. Proposed Rule 3680(a) derives from Existing Rules 3664(c) and 3664(d) as well as from portions of Existing Rule 3664(e) concerning the meter that is used by the utility for billing purposes.  

204. Proposed Rule 3680(b) addresses provisions for the production meter that measures the generation of the retail renewable distributed generation.  The rules contain significant modifications as compared to Existing Rule 3664(e) to support the proposal that Public Service and Black Hills would be able to count the electricity produced by the retail renewable distributed generation against the applicable RES components for retail renewable distributed generation irrespective of the disposition of the associated RECs.  For example, Proposed Rules 3655(a) and 3655(d) deem net metering to “cause to be generated” eligible energy in accordance with the last sentence of § 40-2-124(e)(I)(B), C.R.S., that states: “Electricity generated under this program shall be eligible for the qualifying utility’s compliance with this article.”

205. Notably, Proposed Rule 3680(b) states that the cost of the required production meter would be paid by: (1) the electric consumer if the retail renewable distributed generation is owned by the customer; or (2) the owner or operator of the retail renewable distributed generation if not owned by the electric consumer.  Before adopting any such requirements, we seek comment on the following questions:

· What are the capabilities of the utilities’ advanced metering infrastructure (AMI) with respect to the implementation of net metering and the measurement of the production of the retail renewable distributed generation?  For example, are AMI meters capable of measuring both the customer’s consumption of utility-provided electricity and the production of the customers’ generation? Are both measurements possible when the AMI meter is paired with a specific inverter technology? If the AMI meters cannot measure consumption and production separately, are they capable of measuring net energy consumption?
· If net metering is deemed to “cause” eligible energy to be generated, could estimates of the electricity produced by certain systems suffice for RES compliance purposes such that no production meter is necessary?  For example, would estimates be sufficient for retail renewable distributed generation not over ten 10 kW?  If estimates are suitable, should the Commission adopt the same or similar provisions for estimating the production of retail renewable distributed generation as in Existing Rule 3658(f)(X) which was applied for the upfront standard offers to purchase RECs?

206. Proposed Rule 3680(c) derives from Existing Rule 3664(h) concerning the aggregation of meters for the purpose of implementing net metering.

207. Proposed Rule 3680(d) derives from Existing Rule 3656(l) concerning the utility’s access to real-time operational data and meteorological data, if available.

(g) Rule 3681.  Rates for Net Metering.

208. Existing Rule 3664(f) was promulgated in the initial rulemaking following the passage of Amendment 37 in 2004.  The Commission adopted without modification the “consensus language” proposed by the participants in Proceeding No. 05R-112E.

209. Proposed Rule 3681(a) derives from the first sentence of Existing Rule 3664(f) concerning non-discriminatory rates.  

210. Proposed Rule 3681(b) derives from the second sentence of Existing Rule 3664(f) concerning the prohibition on the utility from moving a customer to a different rate if the customer is net metered.  The proposed addition to the rule is intended to clarify that net metering occurs under the rate for retail service that was applicable to the customer prior to the installation of the retail renewable distributed generation.

211. Proposed Rule 3681(c) derives from the third sentence of Existing Rule 3664(f).  The rule is intended to recognize that the utility may change its rates for electric service at any time pursuant to Colorado’s Public Utility Law.  The proposed rule language is also intended to ensure that the rates used for net metering a customer continue to be the same rates that would be charged to the customer in the absence of the retail renewable distributed generation.

212. We seek comment on the following items relating to Rule 3681:  

· Do net metering customers share distinguishing characteristics that may justify the establishment of separate rate classes for net metered customers?

· Do net metered customers impose costs on the utility that are not imposed by 
non-net-metered customers?  

· Are there benefits to the system provided by net-metered retail renewable distributed generation in relation to the costs, if any, imposed by net metering customers? 

· Is the establishment of separate rates for net metered customers contrary to the statutory requirement that the utilities meet a portion of the RES with retail renewable distributed generation? 

· Is there a point when the establishment of separate rates for net metered customers creates a potential violation of the requirements in § 40-2-124(1)(e)(III), C.R.S., that the Commission “encourage qualifying retail utilities to design solar programs that allow consumers of all income levels to obtain the benefits offered by solar electricity generation” and “allow programs that are designed to extend participation to customers in market segments that have not been responding to the standard offer program”?

213. Proposed Rule 3681(d) derives from the Existing Rule 3664(g) concerning the contributions to the RESA from net metered customers.  The proposed addition to the rule is intended to address supplemental RESA contributions from net metered customers with retail renewable distributed generation from 10 kW up to 25 kW.

(h) Rule 3682.  Colorado Division of Parks and Outdoor Recreation.

214. Proposed Rule 3682(a) derives from Existing Rule 3664(i) without substantive revisions.

4. Community Solar Garden (CSG) Rules
f. Stakeholder Outreach

215. Public Service stated in the Stakeholder Outreach Proceeding that its current practices regarding CSGs under existing rules aligns well with the diverse statutory objectives for CSG development.  Public Service reported, for instance, that its recent competitive solicitation awarded projects that included a total of 7 MW dedicated to low-income customers.  

216. Despite its general support for Existing Rule 3665, Public Service objected to at least two proposals concerning the CSG Rules from other stakeholders.  First, Public Service took issue with suggested rule changes that it alleged would serve to reduce or eliminate negative payments associated with the RECs generated by CSGs. Public Service argued that the Commission had previously addressed this issue in detail during the course of a thoroughly-briefed and litigated process in Proceeding No. 17D-0082E.
 Public Service also contended that there would be little downside for CSG customers and for non-CSG customers in continuing the current practice of allowing RECs to be priced at negative levels within a compensation bundle that is overall positive.  Public Service further warned that moving away from competitive bidding would result in higher customer costs associated with its CSG program.  

217. Second, Public Service objected to the calls for the Commission “to uncap” CSG development.  Public Service argued that such proposals are counter to § 40-20-127(5)(a)(IV), C.R.S., and would cause significant cost shifts to ratepayers.
218. In the Stakeholder Outreach Proceeding, EOC proposed changes to Existing Rule 3665 that would allow CSG subscribers to contribute billing credits and allow utilities to contribute unsubscribed renewable energy and RECs to a third party administrator qualified and approved by the utility for the purpose of providing energy assistance and bill reductions to 
low-income customers.  EOC revised its proposals during the course of the workshops and additional engagements and reported that “EOC submits to the Commission that no single proposal enjoys the level of widespread support of EOC’s low income CSG ‘solar credit’ donation proposal.”
With respect to the rules for CSGs, GRID proposed: (1) that the Commission increase the overall low-income customer participation target to 20 percent for the utility’s entire 

219. CSG program; (2) the creation of a third-party program administrator to manage CSG bill credits donated to support low-income utility customers; and (3) the creation of incentives for 
low-income and affordable housing customer participation in CSGs.

220. CEO initially expressed concerns about the proposals offered by EOC and GRID but later reported that through engagement in the workshops conducted in conjunction with the Stakeholder Outreach Proceeding, and through discussions with EOC directly, it was prepared to support rule language that incorporated EOC’s proposals with additional provisions clarifying that some details could be evaluated through the utility’s RES compliance plan process. 
221. Black Hills argued that certifications for low-income customer participation in CSGs should be provided by the Colorado Department of Human Services or other qualified organizations.
(1) Proposed Rule Changes

222. The rules governing CSGs are proposed to be moved out of the RES Rules to a new section within the Electric Rules (i.e., the Commission’s Community Solar Rules are proposed to become Rules 3875 et seq.).  

223. All proposed changes to the CSG provisions are fully incorporated in Attachments A and B to this Decision.   Attachment E shows the proposed CSG Rules in their new location with the redlining to indicate changes to existing provisions presently found in the Commission’s RES Rules.  
(a) Rule 3875.  Applicability.

224. The language in Proposed Rule 3875 derives from the beginning of existing Rule 3665.

(b) Rule 3876.  Overview and Purpose.

225. We propose to incorporate the statutory language from § 40-2-127(1), C.R.S., to explain the purpose of the CSG Rules.

(c) Rule 3877.  Definitions.

226. The CSG-related definitions in the existing RES Rules are moved into this rule.  Most of the definitions are not substantively modified.

227. The exception is Proposed Rule 3877(f).  Based on comments received in the Stakeholder Outreach Proceeding, we propose to expand the definition of an eligible low-income CSG subscriber to include not only residential customers but also operators of affordable housing.
(d) Rule 3878.  CSG Subscriptions.

228. Proposed Rule 3878 derives from Existing Rule 3665(a)(I).  These provisions are not substantively modified.

(e) Rule 3879.  Share Transfers and Portability.
229. Proposed Rule 3879 derives from Existing Rule 3665(a)(II).  These provisions also are not substantively modified.

(f) Rule 3880.  Production Data.

230. Proposed Rule 3880 derives from Existing Rule 3665(b).  Most of these provisions are not substantively modified.

231. However, the cross reference to Existing Rule 3656(l) in Existing Rule 3665(b)(III) is modified in Proposed Rule 3880(c).  We propose to incorporate language from Existing Rule 3656(l) to address utility access to production and meteorological data for certain CSGs.

(g) Rule 3881.  Billing Credits and Unsubscribed Renewable Energy
232. The provisions in Proposed Rule 3881 derive from Existing Rule 3665(c).  

233. Based on comments provided in the Stakeholder Outreach Proceeding, we propose to add provisions to Proposed Rule 3881(a) that allow a CSG subscriber to contribute billing credits to a low-income energy assistance organization such as EOC. Based on those comments, we also clarify in Proposed Rule 3881(a)(I) that transmission, distribution, and RESA rate components are not included in the utility’s total aggregate retail rate.

234. In Proposed Rule 3881(a)(II), we update the rule governing the determination of billing credits for non-residential CSG subscribers on demand rates.  The changes are intended to conform to the waivers granted to Public Service in Proceeding Nos. 13A-0836E
 and 
16AL-0048E.

235. In Proposed Rule 3881(a)(IV), we retain the prohibition on the utility from changing the CSG bill credit level more frequently than once a year.  However, we strike the provision in Existing Rule 3665(c)(II) that links the change in the bill credit to the utility’s acquisition plan for CSGs.

236. Similar to the proposed changes in Proposed Rule 3881(a), we add provisions to Proposed Rule 3881(b) to allow for remaining bill credits to be contributed to a low-income energy assistance organization such as EOC, based on comments provided in the Stakeholder Outreach Proceeding.

237. Likewise, Proposed Rule 3881(c) allows for bill credits to be contributed to a 
low-income energy assistance organization such as EOC instead of being rolled-over to the next billing cycle.

238. We propose to strike the first sentence of Existing Rule 3665(c)(IV) from Proposed Rule 3881(d).  The provision is redundant with Proposed Rule 3879(b) that requires CSG purchases to be addressed by contracts.

(h) Rule 3882.  Purchases from CSGs.

239. Proposed Rule 3882 derives mainly from Existing Rule 3665(d).

240. In Proposed Rule 3882(a), we eliminate the outdated statutory reference to the initial 6 MW ceiling for CSG purchases.  We instead directly reference § 40-2-127(5)(a)(IV), C.R.S.  

241. In addition, we add a provision that would require at least half of the new CSGs to target residential, agricultural, and small commercial customers consistent with the stated intent of the CSG statute in § 40-2-127(1), C.R.S.  We further propose to allow the utility to establish a standard offer price for the purchase of RECs as a tool for supporting the availability of CSG subscriptions to residential, agricultural, and small commercial customers.

242. With respect to this proposed rule, we seek comment on the following questions:

· Should the Commission continue to establish the acquisition targets for CSGs (i.e., the statutorily required minimum and maximum) as part of the utility’s RES compliance plan proceeding?  Specifically, should the Commission set the acquisition targets for the first four years of the utility’s ERP pursuant to Proposed Rule 3656(b)? Or should the Commission instead set the minimum and maximum levels in other proceedings?

· How should the Commission best ensure that CSG subscriptions are available to residential, agricultural, and small commercial customers?

243. In proposed Rule 3882(e), we retain the 5 percent set aside for CSG subscriptions for low-income customers.  Based on comments in the Stakeholder Outreach Proceeding, we add a provision to allow the utility to use other low-income status verification methods in addition to Low-Income Energy Assistance Program acceptance.

244. Proposed Rule 3882(e) derives from Existing Rules 3665(V), (VI), and (VII).  We update the cross-references to the appropriate provisions in the RES Rules and refer directly to the incentives set forth in § 40-2-124(1)(f)(I), C.R.S.  Given those proposed changes, we strike the redundant language regarding the utility’s options to file an application to recover extra profit on its CSG purchases.  

(i) Rule 3883.  Financing and Operating CSGs.

245. Proposed Rule 3883 derives from Existing Rule 3665(e).  These provisions are not substantively modified.

5. Qualifying Facilities (QF) Rules

g. Stakeholder Perspectives

246. As part of the Stakeholder Outreach Proceeding, Staff hosted a workshop on QF issues on July 11, 2018.  Various stakeholders presented information about the history of QF projects developed in Colorado and about the small power producers that have been awarded contracts through competitive bidding. 

247. Public Service and Black Hills presented arguments that the Commission’s existing QF rules set forth in the 3900 series are fully compliant with PURPA.  Public Service also argued that the existing QF rules protect customers from exposure to long-term, 
above-market contracts with QFs, and that they allow the utilities to manage resource acquisition efficiently and fairly.  

248. Public Service’s proposed revisions to the QF rules were limited.  Public Service primarily sought to add the phrase “Except as provided in Rule 3615(a),” to the second sentence of Existing Rule 3902(c) as follows:
  “Except as provided in rule 3615(a), the utility is obligated to purchase capacity or energy from a qualifying facility only if the qualifying facility is awarded a contract under the bid or auction or combination process.”  However, Public Service also stated that if the Commission strikes the second sentence of Existing Rule 3902(c),
 the Commission also should require the utilities to file tariffs for QFs that utilize market-based mechanisms to determine avoided costs. 

249. Public Service stressed that the rules should require that certain costs be deducted from avoided cost payments to the QFs and that the QF also secure network resource interconnection service to ensure that utility customers do not pay for costs caused by poor or difficult QF siting.  Public Service further noted that other states have adopted a variety of approaches for energy and capacity purchases from QFs and generally suggested that the specific provisions to govern such transactions should be defined in each utility’s tariff.  

250. Public Service recommended striking the bulk of the current rule that addresses interconnection and operating practices, such that interconnections are undertaken in accordance with the utility’s open access transmission tariffs (OATTs) or the Commission’s interconnection rules, as applicable. The utility tariffs for purchases from QFs would include other administrative and operational terms and conditions along with specific avoided cost pricing provisions.

251. Black Hills generally opposed the acquisition of energy and capacity from QFs outside of a Commission-approved ERP procurement process.  Nevertheless, Black Hills stated that it is not clear in Colorado what actions a QF needs to take to establish the existence 
of a legally enforceable obligation. Black Hills suggested that increased certainty from the Commission regarding the point in the contract process where a utility has a legally enforceable obligation to purchase a QF’s output could help provide clarity and avoid unnecessary disputes.

252. Black Hills also argued that no rule revisions are necessary for QFs of 100 KW or lower and that, for the larger QFs, utilities should undergo a tariff-approval process to establish avoided cost rates if Existing Rule 3902(c) is modified.  As a general matter, Black Hills took the position that the purchase rate for the energy and capacity from a QF should only include payment for energy or capacity that the utility can use to meet its total system load.  Accordingly, Black Hills suggested that deferred capacity costs should be included in avoided cost pricing as set forth in the tariff based on the capacity contribution of the specific resource in a manner consistent with the utility’s most recent ERP.  For example, a utility without a need for new capacity, for example, would pay a capacity cost of $0. But if the ERP shows there is a capacity need, the QF would receive a capacity payment based on the utility’s resource “stack.”  Black Hills likewise proposed that the Commission set the maximum term length for QF contracts at five years also to ensure that the avoided costs paid to QFs do not result in inflated rates paid over time.  Black Hills also requested that the Commission adopt regulations allowing for curtailment of QF generation to protect the reliability of the electric grid.

253. The Joint Solar Parties generally argued that the Commission’s rules with respect to QFs are not compliant with PURPA.  They stated that while striking the second sentence of Existing Rule 3902(c) would address many of their concerns regarding PURPA compliance, additional modifications to the QF Rules are necessary to avoid confusion, an abundance of litigation, and various inefficiencies that could lead to an unsustainable QF market.  

254. The Joint Solar Parties stated that successful QF programs for the utilities will require modified rules that specify the exact methods for determining avoided cost for standard offers (proposed for QFs up to 10 MW) and larger QFs.  They also explained that rules must establish when utilities must enter into QF power purchase agreements (i.e., the legally enforceable obligation), set forth standard contract terms, and provide explicit interconnection guidelines.  The Joint Solar Parties suggested requiring tariff filings by the individual utilities to implement the modified QF rules.  They also sought the adoption of new rules that would offer the QFs an opportunity to come to the Commission when disputes arise. 

255. Notably, the Joint Solar Parties presented a method for calculating avoided costs called the “differential revenue requirement,” by which, for each QF, the utility would model the fuel and other costs avoided by the proposed addition to the utility’s system. The avoided cost rate also would reflect avoided environmental externalities and avoided transmission and distribution upgrades.  With respect to contract terms, the Joint Solar Parties proposed:  20-year contract lengths to facilitate QF project financing; provisions that permit the QF owner or developer to retain the RECs generated by the QF; model contracts based on those reviewed with the RFPs in a utility’s ERP proceeding; and limited curtailment circumstances.

256. The Joint Solar Parties also proposed that the Commission delete the existing rules concerning interconnection and safety requirements for QFs. However, they recommended that the Commission adopt a single set of interconnection and safety requirements for all generators “that are state jurisdictional,” including both QFs and non-QFs.

257. CIEA argued that the changes to the QF Rules proposed by both Public Service and the Joint Solar Parties should not be accepted at this time for the purpose of redlines in this NOPR. CIEA objected to most of the Joint Solar Parties’ proposals, arguing that they contain a completely new modeling regime, a litany of contestable assumptions, and mandated contractual provisions.  CIEA also objected to some of Public Service’s proposals, particularly if they were intended to be uniform provisions applicable to all proposed QF projects. CIEA agreed that QF projects above 30 MW nameplate capacity should be evaluated in an ERP but argued that projects below 30 MW nameplate capacity should be allowed to determine whether utility ratepayers would be indifferent to their costs or whether they materially affect ERP determinations through regular competitive bidding opportunities.  CIEA generally urged the Commission to preserve and promote the ERP process and not create “a shadow resource plan.”

(1) Proposed Rule Changes

258. The rules addressing Small Power Producers and Cogenerators set forth at 4 CCR 723-3-3900 et seq., have not been substantially modified for decades.  We conclude that it is appropriate in this rulemaking proceeding to review these “QF Rules” in their entirety and in conjunction with the other changes to the Electric Rules.

259. Several non-utility stakeholders have argued that certain provisions in the Commission’s existing rules governing utility purchases from QFs are contrary to the requirements of PURPA.  In contrast, the utilities and others argue that the existing QF rules, combined with other provisions in the Electric Rules, are fully compliant with PURPA.  One of the principal objectives of this rulemaking is to clarify the role of the ERP competitive bidding process with respect to potential purchases of energy and capacity from QFs, while ensuring ongoing compliance with PURPA.  

260. Staff examined the potential role of tariff-based purchases of capacity and energy from certain QFs in the Stakeholder Outreach Proceeding, particularly with respect to exemptions from the ERP procedures in Existing Rule 3615.  Public Service and proponents of alternative tariff-based purchases also provided substantial material for the Commission to consider.  The proposed rules submitted in the Stakeholder Outreach Proceeding and in the targeted QF rulemaking in Proceeding No. 18R-0492E have proven to be valuable resources in the development of this NOPR.

261. In addition, during the course of the Stakeholder Outreach Proceeding and Proceeding No. 18R-0492E, sPower filed a series of applications seeking enforcement of legally enforceable obligations on the part of Public Service and Black Hills to purchase energy and capacity from QFs owned by sPower.
  The combined nameplate capacity of the sPower facilities seeking utility purchases total approximately 1,400 MW, which is larger than the resource need addressed in Public Service’s most recent ERP.
  

The “QF Rules” proposed here preserve the ERP competitive bidding process as the primary means for a QF to secure a contract for the purchase of energy or capacity from the electric utilities.  The rules are modified to ensure clearer coordination with the ERP Rules.  Consistent with PURPA, the Commission determines in the Phase I ERP process whether the utility’s Phase II competitive solicitation will be reasonably open to QF bids.  If QFs have a reasonable opportunity to secure a purchase contract with the utility by means of the ERP competitive bidding, the Commission will rely on ERP competitive bidding as the means to a legally enforceable obligation for QFs.  The proposed rule changes better clarify the link between ERP competitive bidding and QF contracts, in addition to addressing any gaps and 

262. inconsistencies across the full set of Electric Rules.  The proposed rules also provide for a new tariff-based QF program that would arise when ERP competitive bidding becomes irregular, infrequent, or too expensive for owners and developers of small QFs.

263. Through the proposed rule revisions, we also intend to bring the QF interconnection and operations provisions up to date with current practices.  

264. The proposed changes to the rules governing QFs are shown in Attachments A and B to this Decision.
(a) Rule 3900.  Applicability.

265. We propose to modify Rule 3900 by renaming it “Applicability” for consistency with the other sections of the Electric Rules.  We also propose to strike the final sentence of the existing rule that addresses potential conflicts in provisions for interconnections for QFs with nameplate ratings of 10 MW or less.  As explained elsewhere in this Decision, one aim of this rulemaking is to address such potential inconsistencies in the Electric Rules regarding small generation interconnections.  
(b) Rule 3901.  Overview and Purpose.

266. Most rules in 4 CCR 723-3 that have been promulgated since 2005 include a purpose statement.  For these revised QF Rules, we propose a statement taken largely from orders issued in earlier rulemakings to state that the purpose of this section of the Electric Rules is to implement PURPA in conjunction with the entirety of 4 CCR 723-3.

(c) Rule 3903.  Obligation to Purchase.

267. In the existing QF Rules, the establishment of a legally enforceable obligation and the level of avoided costs associated with the legally enforceable obligation are addressed concisely together in Existing Rule 3902(c).  Proposed Rule 3903 contains new provisions that address when the utility has an obligation to purchase capacity and energy from a QF, while Proposed Rule 3904 addresses avoided costs.   

268. Proposed Rule 3903(a) maintains the Commission’s current practice of tying the establishment of a legally enforceable obligation to a contract awarded to the QF based on a winning bid in a Phase II ERP competitive solicitation.  We propose that this rule apply to all QFs with nameplate capacity greater than 20 MW.  The 20 MW level is based, in part, on FERC’s determinations for legally enforceable obligations in organized markets.
  We also propose to reduce the exemption threshold for resources that must be addressed in an ERP from 30 MW to 20 MW in Proposed Rule 3611(a).  

269. Proposed Rule 3903(a) states that the Commission may determine that the means to secure a legally enforceable obligation for facilities smaller than 20 MW (but greater than 100 kW) also is a contract awarded to the QF based on a winning bid in Phase II of an ERP.  The significant modification in the Commission’s QF practices would be the rendering of a specific finding in each ERP Phase I Decision establishing the minimum project size eligible to bid into the RFP solicitation.  Upon consideration of the continuing opportunity for smaller QFs to compete in the Phase II bid solicitation process, the Commission may either: (1) maintain its existing practice of implementing PURPA requirements through ERP competitive bidding upon finding that the RFP bidding is accessible to facilities as small as 100 kW or some other level below 20 MW; or (2) supplement the competitive bidding with tariff-based provisions, as necessary.  The identification of the minimum project size eligible to bid into the ERP would define any potential gap in the range of potential QF resources that may otherwise need to be addressed through tariff-based purchases instead of ERP competitive bidding.  

270. The requirement that QFs secure a contract through ERP bidding has been in place for decades, and the transaction costs for QFs to participate in competitive ERP solicitations has fallen over this time.  The Commission has been mindful in the utilities’ ERP proceedings of bid fees and other bidder requirements with respect to the potential burdens placed on owners and developers of small generation facilities.
  The review of model RFPs and power purchase agreements in Phase I ERP proceedings also has allowed for the efficient use of stakeholder resources to address the basic terms governing plant operations and commercial transactions between the utility and proposed generation facilities.  Public Service claims that its current portfolio of resources includes 28 projects representing 423 MW of capacity (14 percent) that meet the size and fuel requirements applicable to QFs. 

271. Proposed Rule 3903(b) allows for an alternative tariff-defined process if there is a gap in the accessibility of the ERP competitive bidding.  As discussed below, the corresponding proposed rules that address the determination of the avoided cost for tariffed-based purchase obligations are based, in part, on Public Service’s comments in the Stakeholder Outreach Proceeding as well as on contrasting comments filed there by proponents of a differential revenue requirement approach for QF purchases.  

272. Proposed Rule 3903(c) addresses the transfer of RECs from the QF to the utility.  The proposed language is consistent with Decision No. C16-0136 in which the Commission concluded that purchases of energy from QFs entail the sale of the associated RECs at the established avoided cost.

(d) Rule 3904.  Avoided Costs.

273. Proposed Rule 3904(a) addresses avoided costs for QF purchases whether determined through ERP competitive bidding or by tariff.  The proposed addition to the rule recognizes that the ERP competitive bidding process takes into account various integration costs when selecting winning projects and awarding contracts, such that avoided costs vary over time depending on when and where specific resources seek to generate electricity for purchase by the utility and the coincident status of the utility’s resource needs and integration capabilities. The determination of avoided costs for purchases from QFs pursuant to a tariff must take into account the costs of additional reserves, systems operation impacts, and curtailments.  

274. Proposed Rule 3904(b) maintains tariff-based, standard rate purchases from resources of less than 100 kW.
  Based on comments in the Stakeholder Outreach Proceeding, we clarify that the avoided costs should be determined in a transparent fashion and should take into account the cost savings to the system that a QF may provide.  We require the standard energy and demand purchase rates for these smallest QFs be updated and filed annually, because the utilities’ systems are dynamic and avoided costs change continually.

275. Proposed Rule 3904(c) is intended to maintain the status quo for resources greater than 20 MW.  That is, the avoided cost payments as reflected in an awarded contract will be determined for the project based on the winning bid price in Phase II of an ERP.  Proposed Rule 3904(c) also accommodates the Commission’s determination that the means to secure a legally enforceable obligation for projects of a size less than 20 MW (but greater than 100 kW) may also be a winning bid in Phase II of an ERP.

276. We assume that tariff-based avoided costs for resources larger than 100 kW would be determined through the use of a formula or some defined process as described in detail in the utility’s tariff sheets.  In other words, we do not expect the QF purchase tariff to set forth standard energy and capacity purchase rates as is the case for tariffs applicable to QFs less than 100 kW.  We solicit comments on whether a tariff-based approach to determining avoided costs would use a formula or some defined process. We also seek comments on whether tariff-based avoided cost determinations could allow for “negative avoided costs” when QF-provided capacity or energy results in negative impacts to the utility’s system and its customers.

277. We agree with CIEA’s observation that the QF-related rule proposals considered in the Stakeholder Outreach Proceeding have not yet been sufficiently vetted.  We therefore seek comments on two options for tariff-based determination of avoided costs for projects greater than 100 kW and less than the minimum project size eligible to bid into the ERP.  Option A entails the use of computer-based modeling to establish avoided costs, which could be applied as the differential revenue requirement approach.
  Option B entails a “market-based mechanism” preferably tied to a Phase II ERP solicitation. 

278. We continue to encourage stakeholders to propose alternative options to these and any other proposed rules, particularly with specific redlines to current rules and through consensus when possible. 

(e) Rule 3905.  Interconnection and Operations.

279. We propose to eliminate most of the provisions in Existing Rules 3910 through 3953 because these provisions are now outdated and unnecessary.  Some of these rules address items better implemented through other provisions in the Electric Rules (i.e., the ERP Rules and the Interconnection Procedures and Standards), while others are no longer needed since FERC Orders 888 and 889 require the utilities to provide open access transmission service.  

280. Interconnections of QFs to the utilities’ transmission systems now can be addressed by their OATTs in conjunction with the “Level 3” process in the revised Interconnection Procedures and Standards.  The OATT approach has evolved significantly since the Commission’s QF rules initially were promulgated.  The provisions in the revised Interconnection Procedures and Standards in the Commission’s Electric Rules thus would apply primarily to smaller QFs interconnecting directly to the utilities’ distribution systems.

281. Provisions governing the operation of facilities upon interconnection are largely addressed in the model contracts included in the RFPs reviewed in the Phase I ERP proceedings.  We propose that the contractual requirements for capacity and energy sales by the QFs to the utilities be based on the same model contracts reviewed in the Phase I ERP process, rather than on operational provisions set forth in the QF rules.

282. Proposed Rule 3905(a) now references the utility’s OATT, and Proposed Rule 3905(b) cross-references the new Interconnection Procedures and Standards in the Electric Rules.

283. Proposed Rule 3905(e) addresses the operations of a QF greater than 20 MW pursuant to the model contract(s) reviewed in the utility’s Phase I ERP proceeding. 

284. Similarly, Proposed Rule 3905(f) addresses the operations of a QF of less than 20 MW pursuant to the same model contracts, even if the obligation to purchase and the determination of avoided costs are pursuant to a utility tariff.

6. Interconnection Procedures and Standards
h. Stakeholder Perspectives

285. Most of the stakeholders active in the Stakeholder Outreach Proceeding agreed the Commission should endeavor to update the interconnection procedures and standards in Existing Rule 3667.  

286. In its comments in the Stakeholder Outreach Proceeding, Public Service provided a history of FERC’s rules for SGIP and acknowledged that the Commission’s rules should be modified consistent with FERC Order No. 792, issued in 2013, most recently amending these procedures. Public Service and Black Hills submitted redline revisions that incorporated some, but not all, of the updates to FERC’s SGIP.  Notably, the utilities’ proposed rule changes address the interconnection of energy storage facilities.

287. CEO and the Joint Solar Parties suggested moving the Commission’s interconnection procedures and standards into a new separate rule section within the Electric Rules.  They also proposed that the rules apply to generators of all sizes regardless of whether the requested interconnection was to the utility’s distribution or transmission system.  They also proposed that the new rules streamline the interconnection process with expansions of the demand threshold of facilities that may be evaluated under the “Level 1” and “Level 2” processes.

(1) Proposed Rule Changes

288. The Commission’s interconnection procedures and standards (Existing Rule 3667) are proposed to be moved from the RES Rules to a separate section within the Electric Rules.  All proposed changes to the interconnection provisions are fully incorporated in Attachments A and B to this Decision.  For ease of reference, they are also shown in Attachment F, which reorganizes the existing rules without redlining and shows in legislative format the additions and deletions to the rules in their new locations.   

289. The proposed changes to the interconnection provisions entail: (1) introduction of provisions that address energy storage, pursuant to SB 18-009; (2) reorganization to consolidate provisions that apply generally to all interconnection requests and to separate out specific provisions that apply only to the Level 1 Process for certified inverter-based installations no larger than 10 kW; and (3) various other modifications to bring the rules up-to-date with recent FERC policies and IEEE standards.
(a) Rule 3850.  Applicability.

290. Proposed Rule 3850 derives from the introduction to Existing Rule 3667.  The rule adopts current terms for “small generation” as used throughout the Electric Rules and references certain updates to FERC policies.

(b) Rule 3851.  Overview and Purpose.

291. The first paragraph of Proposed Rule 3851 derives from Existing Rule 3667(b)(I)(D) without significant modification.

292. The second paragraph of Proposed Rule 3851 summarizes the purpose of these interconnection rules.

(c) Rule 3852.  Definitions.

293. Proposed Rule 3852 derives primarily from Existing Rule 3667(a).

294. In Proposed Rule 3852(b), we propose to transform the definition of a “small generating facility” into a definition for a “distributed energy resource” or “DER.”  Energy storage is a form of DER.  The new definition is based on comments from the Stakeholder Outreach Proceeding and references the IEEE 1547 standard for interconnection and interoperability of DERs and utility electric power systems.

295. In Proposed Rule 3852(f), we introduce a definition for an “interconnection agreement.”  This new definition supports many existing provisions in the interconnection rules as well as certain new rules proposed in this rulemaking.

296. We further propose to add a definition for “minor modifications” in Proposed Rule 3852(k).  This new definition likewise supports several existing and new provisions in these rules.

(d) Rule 3853.  General Interconnection Procedures.

297. Provisions that govern all interconnection requests are currently spread throughout Existing Rule 3667.  We propose to consolidate the generally applicable provisions under Proposed Rule 3853.

298. Proposed Rule 3853(a)(I) derives from Existing Rule 3667(b)(I) without modification.

299. Proposed Rules 3853(a)(II) and (III) similarly derive from Existing Rule 3667(b)(II) without significant modification.  

300. Proposed Rule 3853(a)(IV) includes a new option for customers to request a 
pre-application report.  The proposed language is based on suggested rule additions submitted 
by the utilities in the Stakeholder Outreach Proceeding.  The intent is to expedite the implementation of the formal interconnection requests by customers.

301. Proposed Rules 3853(b)(I), (II), and (III) derive from Existing Rule 3667(e)(X) concerning the capacity to be addressed by the customer’s interconnection request.  Proposed Rule 3853(b)(III) includes a new provision allowing for the evaluation of requests at less than the DER’s maximum rated capacity in certain circumstances.

302. Proposed Rules 3853(c)(I) through (V) derive from Existing Rule 3667(b)(III) mainly without changes.  However, we add a provision to Proposed Rule 3853(c)(I) that allows for a single interconnection request to be made for generation facilities combined with an energy storage system.

303. Proposed Rule 3853(c)(VI) is based on Existing Rule 3667(b)(IV) addressing modifications to an interconnection request.  The proposed changes require new requests to be submitted when there are significant modifications to the proposed DER.  New requests are not required for minor modifications.

304. Existing Rules 3667(b)(V) and (VI) are retained as Proposed Rules 3853(c)(VII) and (VIII).  In Proposed Rule 3853(c)(VIII), we add “per substation transfer” as a category affecting queue position.

305. Proposed Rule 3853(d) reflects Existing Rule 3667(a)(I), explaining which process generally applies to various types of DERs (i.e., Level 1, Level 2, or Level 3 as addressed in Proposed Rules 3854, 3855, and 3856, respectively).

306. Proposed Rule 3853(e)(I) is a new provision clarifying that an interconnection agreement is required when a customer’s DER operates in parallel with the utility’s system.  The last sentence of the rule comes from Existing Rule 3667(b)(I)(E).

307. Proposed Rules 3853(e)(II) and (III) derive from Existing Rules 3667(b)(VII) and 3667(e)(VIII), respectively.   We add a provision to Proposed Rule 3853(e)(III) that brings the process to a close when the utility provides an executed agreement to the customer.

308. We propose to add a provision in Proposed Rule 3853(e)(IV) to ensure that the customer abides by rules, tariffs, and the interconnection agreement.  We also propose to add a provision in Proposed Rule 3853(e)(V) to clarify that the interconnecting customer is responsible for the costs of utility upgrades or facilities that are necessary for the interconnection but not required to serve other customers.  The utility is required to identify such upgrades and facilities up front in the interconnection agreement.

309. Proposed Rule 3853(f) is the same as Existing Rule 3667(e)(I).  Similarly, Proposed Rule 3853(g) is the same as Existing Rule 3667(e)(II).

310. Proposed Rules 3653(h) is based on Existing Rule 3667(e)(III); however, we add a cross-reference to the Commission’s new Net Metering Rules.

311. Proposed Rules 3853(i) through (l) are the same as Existing Rules 3667(e)(IV) through (VII).  

312. Proposed Rules 3853(k) through (m) are the same as Existing Rules 3667(e)(VI) through (IX).

313. Proposed Rule 3853(n) derives from Existing Rule 3667(e)(XI).  Although the redlined rule changes in Attachment F do not modify the amounts of required insurance, we seek comments on whether the insurance amounts set forth in this rule continue to be appropriate.

(e) Rule 3854.  Level 1 Process (10 kW Inverter Process).

314. Provisions governing “Level 1” interconnections are dispersed throughout Existing Rule 3667.  We propose to consolidate these rules under Proposed Rule 3854.

315. The introductory language in Proposed Rule 3854 derives from Existing Rule 3667(f).  The following Proposed Rules 3854(a)(I) through (III) are the same as Existing Rules 3667(f)(I) through (III).

316. We propose to modify Existing Rule 3667(f)(IV) based, in part, on the utilities’ comments in the Stakeholder Outreach Proceeding.  Proposed Rule 3854(a)(IV) replaces the components of the initial Level 1 review with the screens applied in the Level 2 process. This change allows for Existing Rules 3667(f)(IV)(A) through (D) to be eliminated.

317. Proposed Rules 3854(a)(V) through (VII) are the same as Existing Rules 3667(f)(IV)(E) through (G).

318. Proposed Rule 3854(b) contains the same outline for a Level 1 interconnection application as found in Existing Rule 3667(g) with no substantive modifications.  

319. Likewise, Proposed Rule 3854(c) contains the same terms and conditions for a Level 1 interconnection as found in Existing Rule 3667(j) with no substantive modifications, except that, for Level 1 eligible projects, the liability insurance provisions in Proposed Rule 3854(c)(VII) no longer require that the utility be named as “an additional insured” on the policy.  

(f) Rule 3855.  Level 2 Process (Fast Track).

320. The introduction to Proposed Rule 3855 updates the introduction to Existing Rule 3667(c) that was adopted without modification in the initial promulgation of the RES Rules in Proceeding No. 05R-112E.

321. The eligibility criteria for the Level 2 Process are modified substantially in Proposed Rule 3855(a).  These changes are largely based on the utilities’ comments in the Stakeholder Outreach Proceeding and are presumably related to FERC Order No. 792, amending FERC’s SGIP.  Because other stakeholders have proposed more expansive eligibility for the Level 2 Process, we seek comment on the ranges that should be adopted for the eligibility table in Proposed Rule 3855(a). 

322. Proposed Rule 3855(b) derives from Existing Rule 3667(c)(II).  In Proposed Rule 3855(b)(I), we add a provision that requires the Level 2 “supplemental review” for highly seasonal circuits.  In Proposed Rule 3855(b)(II), we correspondingly strike the provision setting a firm limit for interconnections on highly seasonal circuits (i.e., 15 percent or two times the minimum daytime loading).

323. Proposed Rule 3855(b)(V) is updated to reference the most current IEEE standards.  Accordingly, we propose to eliminate the “voltage dip” provisions in Existing Rules 3667(c)(II)(A)(v)(1) and (2) and the language in Existing Rule 3667(c)(II)(A)(x)(3) anticipating certain IEEE-related updates addressed in this rulemaking.

324. Proposed Rules 3855(b)(VI) through (X) derive from Existing Rules 3667(c) (II)(A)(VI) through (x)(2) without significant modification.    

325. Proposed Rule 3855(c) is based on Existing Rule 3667(c)(II)(E) regarding the “customer options meeting” in the event a proposed interconnection fails the Level 2 screens. The provisions are largely unchanged, except that in Proposed Rule 3855(c)(II)(B) the utility is now required to offer the customer a supplemental review with a good faith estimate of the costs and time of such review.

326. The supplemental review is addressed in detail in Proposed Rule 3855(d), which is based on Existing Rule 3667(c)(III).  In Proposed Rule 3855(d)(I), the utility is allowed to evaluate the requested interconnection pursuant to the Level 3 process in the event that the written agreement to conduct the supplemental review and the associated deposit have not been submitted to the utility within 15 days of the customer’s receipt of the utility’s offer to conduct the review.  

327. In Proposed Rule 3855(d)(II), we propose to extend the time the utility has to conduct a Level 2 review from 10 days to 30 days.  However, in exchange for this extension, the customer may specify the order in which the review screens are conducted pursuant to Proposed Rule 3855(d)(III) and may act more quickly on screening failures pursuant to Proposed Rule 3855(d)(IV).

328. Proposed Rule 3855(d)(V) requires that minimum load, minimum loading, and minimum load data be time-specific in relation to when the DER exports active power to the utility.

329. Proposed Rule 3855(d)(VI)(A) sets forth provisions for a new minimum load screen.  The proposed rule is based on the utilities’ comments in the Stakeholder Outreach Proceeding.  

330. Similarly, Proposed Rule 3855(d)(VI)(B) sets forth provisions for a new voltage and power quality screen and Proposed Rule 3855(d)(VI)(C) sets forth provisions for a new safety and reliability screen.  Both of these new screens are based on the utilities’ comments in the Stakeholder Outreach Proceeding.  

331. Proposed Rule 3855(d)(VII) introduces the option for the interconnecting customer to accept responsibility for the costs of minor modifications to the utility’s system in order to permit the interconnection based on the supplemental screens.  This new rule replaces Existing Rules 3667(c)(III)(A)(ii) and (iii).

332. Proposed Rules 3855(e)(I) and (II) derive from Existing Rules 3667(c)(II)(B) and (C).  The rules in their new placement address the steps that follow the passing of either the initial Level 2 review screens or the supplemental Level 2 review screens.  Accordingly, we propose to strike Existing Rule 3667(c)(III)(A)(i).

333. Proposed Rule 3855(e)(III) sets a ten-business day deadline for an executable interconnection agreement when the requested interconnection is subject to modifications to the utility’s system based on the initial Level 2 review.

334. Likewise, Proposed Rule 3855(e)(IV) sets a five-business day deadline for an executable interconnection agreement when the requested interconnection is subject to modifications to the utility’s system based on the supplemental Level 2 screens.

(g) Rule 3856.  Level 3 Process (Study Process).

335. Proposed Rule 3856 tracks Existing Rule 3667(d) with certain changes as discussed below.

336. In the introduction to the rule, which is based on Existing Rule 3667(d)(I), we propose to increase the maximum size for the DER eligible for the Level 3 Process from 10 MW to 20 MW.  This increase was proposed by the utilities in the Stakeholder Outreach Proceeding and supports other changes to the Electric Rules, including the proposed change in the maximum resource size exempted from an ERP and the changes in certain QF-related provisions.

337. Proposed Rule 3856(a)(IV) adds a provision to Existing Rule 3667(d)(II)(D) setting a deadline for the utility to provide an executable interconnection agreement if the utility and the customer reach a mutual agreement on the lack of need for studies related to “simpler projects.” 
338. Proposed Rule 3856(b)(I) is based on Existing Rule 3667(d)(III)(A).  Given the enhancements to the Level 2 supplemental studies described above, we propose to give the utility the option to use those studies in lieu of the Level 3 feasibility study.

339. Proposed Rule 3856(b)(VI) is a new rule that sets a deadline for the utility to provide an executable interconnection agreement in the event that no further Level 3 studies are necessary following the feasibility study.

340. Proposed Rule 3856(c) retains Existing Rule 3667(d)(IV) without substantive revision. However, similar to Proposed Rule 3856(b)(VI), Proposed Rule 3856(c)(VI) sets a deadline for the utility to provide an executable interconnection agreement in the event that no other Level 3 study (i.e., the facilities study) is required. 

341. No changes are proposed to the Level 3 facilities study provisions in Existing Rule 3667(d)(V) as moved into Proposed Rule 3856(d).

(h) Rule 3857.  Certification Codes and Standards.

342. The codes and standards references in this rule are updated to reflect recent and relevant sources.  Proposed Rule 3857 is based on Existing Rule 3667(h).

(i) Rule 3858.  Certification of DER Packages.

343. Proposed Rule 3858 tracks Existing Rule 3667(i) without substantive modification.
D. Conclusion

344. The statutory authority for the rules proposed here is found at §§ 24-4-101 et seq., 40-2-108, 40-2-123, 40-2-124, 40-2-127, and 40-2-129, C.R.S.

345. Prior to our issuance of this NOPR, consistent with § 24-4-103(2), C.R.S., representative groups of participants with an interest in the subject matter of this rulemaking were established, submitted views, and participated informally on the proposal under consideration.  These participants are included on the list of persons who receive notification of the NOPR.

346. The proposed rules in legislative (i.e., strikeout/underline) format (Attachment A) and final format (Attachment B) are available through the Commission’s Electronic Filings 
(E-Filings) System at:
https://www.dora.state.co.us/pls/efi/EFI.Show_Docket?p_session_id=&p_docket_id=19R-0096E
347. The Commission will conduct a hearing en banc on the proposed rules and related issues from April 29 through May 3, 2019.  

The Commission encourages interested persons to submit written comments before the hearing scheduled in this matter.  In the event interested persons wish to 
file comments before the hearing, the Commission requests that comments be filed no later 

348. than March 29, 2019, that any pre-filed comments responsive to the initial comments be submitted no later than April 19, 2019, and that any changes are proposed in legislative redline format.  The Commission prefers that comments be filed using its E-Filings System 
at https://www.dora.state.co.us/pls/efi/EFI.homepage in this proceeding.  The Commission will consider all submissions, whether oral or written.

349. Interested persons may provide oral comments at the public hearing unless the Commission deems oral presentations unnecessary.

II. ORDER

A. The Commission Orders That:

1. This Notice of Proposed Rulemaking including Attachments A and B shall be filed with the Colorado Secretary of State for publication in the March 10, 2019, edition of The Colorado Register.

2. A hearing on the proposed rules and related matters shall be held as follows:

DATES:
April 29, 2019 through May 3, 2019
TIME:
9:00 a.m. until not later than 5:00 p.m.

PLACE:
Commission Hearing Room

1560 Broadway, Suite 250

Denver, Colorado

3. At the time set for hearing in this matter, interested persons may submit written comments and may present these orally unless the Commission deems oral presentation unnecessary.  The Commission prefers and encourages interested persons to pre-file comments in this proceeding (19R-0096E) through its E-Filings System at:

https://www.dora.state.co.us/pls/efi/EFI.homepage.
4. The Commission requests that initial pre-filed comments be submitted no later than March 29, 2019, and that any pre-filed comments responsive to the initial comments be submitted no later than April 19, 2019.  The Commission will consider all submissions, whether oral or written.

5. This Decision is effective upon its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETINGS 
December 6 and 10, 2018.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JEFFREY P. ACKERMANN 
________________________________
                                         Commissioner
COMMISSIONER FRANCES A. KONCILJA SPECIALLY CONCURRING.

COMMISSIONER WENDY M. MOSER’S TERM ENDED JANUARY 25, 2019.



III. COMMISSIONER FRANCES A. KONCILA SPECIALLY CONCURRING

1. I appreciate the huge amount of work done by Advisory Staff and the stakeholders in getting to this point with draft rules and a well-written Notice of Proposed Rulemaking.  I have three additional areas of concern as follows:  one involves the confidentiality issues as they relate to implementation of Best Value Employment Metrics; the second involves the analysis to support a cost of carbon component in evaluating resource need; and the third involves the designation of Energy Outreach Colorado as the sole recipient of any excess billing credits from Community Solar Gardens. 

2. I propose that the stakeholders comment on the following additional language to Rule 3614(d)(III), 4 Code of Colorado Regulations 723-3: “In order to submit an eligible bid, any bidder submitting best value employment metrics shall agree to submit to the jurisdiction of the Colorado Public Utilities Commission for a determination as to whether or not the information they are submitting pursuant to this paragraph is entitled to treatment as confidential under the PUC rules.”  Requiring this language to be included in any bid proposal takes the utility out of the dispute as to whether or not the information submitted is confidential and places the obligation of properly asserting confidentiality on the third party making the claim. 

3. While the three Commissioners discussed a standalone cost of carbon rule, there were not two votes for including this in the proposed rules.  The Commissioners also discussed methodologies and approaches for addressing carbon emissions but did not agree on specific language.  Therefore, I would appreciate commenters proposing language or analytical approaches that could be used to place a “value” on the cost of carbon for assessing the need for additional resources—most likely in Rule 3610(b).

4. Proposed Rule 3881(c) proposes that Community Solar Garden subscribers may contribute excess billing credits to Energy Outreach Colorado.  Assuming, for the sake of argument, that this is an appropriate approach, I have concerns about designating only one agency as the recipient of these excess billing credits.  While I am very appreciative of the work done by Energy Outreach Colorado, there might be other local entities with lower administrative costs that should be designated as either the sole potential recipient or additional recipients.  I would appreciate having stakeholders comment on whether or not there are other entities more appropriate to receive these credits. 
THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


FRANCES A. KONCILJA 
________________________________
                                         Commissioner

� Decision No. C17-0878, issued October 26, 2017, Proceeding No. 17M-0694E.


� Decision No. C17-0316, issued April 28, 2017, Proceeding No.16A-0396E.


� Decision No. C16-1156-I, issued December 19, 2016, Proceeding No. 16A-0396E.


� Decision No. C17-0316, issued April 28, 2017, Proceeding No. 16A-0396E.


� Decision Nos. C17-0388, issued May 12, 2018, and C17-0512, issued June 29, 2017, in Proceeding No. 17M-0131E.


� An “Existing Rule” number corresponds to the Electric Rules currently in effect.


� Decision No. C18-0601 issued July 25, 2018, Proceeding No. 18R-0492E.


� Decision No. C18-1045, issued November 27, 2018, Proceeding No. 18R-0492E.


� Applications for Rehearing, Reargument, or Reconsideration of Decision No. C18-1045 were filed on December 17, 2018, by Public Service, Black Hills, and CIEA.


� Decision No. C18-0637, issued August 6, 2018, Proceeding No. 17AL-0477E.


� Because the modifications to the ERP Rules proposed in Proceeding No. 18R-0623E were not yet effective when this NOPR issued, the proposed rule changes presented here do not reflect the modifications to the Electric Rules that will be adopted by the Commission in that separate rulemaking proceeding.  Reconciliation between the two sets of rule modifications will be necessary in the future and may occur in this rulemaking proceeding or pursuant to a separate future NOPR.


� The Joint Solar Parties generally included CoSEIA, SEIA, Vote Solar, and Sunrun, Inc.


� Changes to the RES Rules and the QF Rules are shown exclusively in Attachments A and B.  Although there are changes proposed to these sections of the Electric Rules, they are not subject to the same degree of reorganization and relocation as the other sections of the Electric Rules addressed in this NOPR. 


� Decision No. C17-0316, issued April 28, 2017, Proceeding No. 16A-0396E.


�  Public Service’s three ERP proceedings were Proceeding Nos. 07A-447E, 11A-869E, and 16A-0396E.


�  Black Hills’ three ERP proceedings were Proceeding Nos. 08A-346E, 13A-0445E, and 16A-0436E.


� The Commission amended its Integrated Resource Planning Rules in Proceeding No. 02R-137E, resulting in the Least-Cost Resource Planning (LCP) Rules.  In 2007, the LCP Rules were again revised into the ERP Rules in Proceeding Nos. 07M-256E, 07R-368E, and 07R-419E.


� The subheadings in this section of the Decision correspond to the subheadings in the reorganized rules in Attachment C.


� A “Proposed Rule” number corresponds to the Electric Rules proposed for adoption as shown in the attachments to this Decision.


� Decision No. C02-793, issued July 22, 2002, Proceeding No. 02R-137E.


� Decision No. C07-0829, issued September 28, 2007, Proceeding No. 07R-368E


� See the proposed change to “planning period” in Proposed Rule 3602(l).


� Decision No. C17-0316, issued April 28, 2017, Proceeding No. 16A-0396E, p. 17.


� Decision No. C12-0039, issued January 17, 2012, Proceeding No. 12M-041E.


� Decision No. C11-0932, issued August 30, 2011, Proceeding No. 11M-710E.


� Decision No. C17-0316E, issued April 28, 2017, Proceeding No. 16A-0396E, ¶ 54.


� Decision No. C13-0336, issued March 22, 2013, Proceeding No. 13I-0215E.


� Decision No. C16-1002, issued October 31, 2016, Proceeding No. 16I-0816E.


� Public Service Company of Colorado 2016 Electric Resource Plan, Volume 2, filed in Proceeding No. 16A-0396E initially on May 27, 2016 and then again with corrections on January 30, 2017, pp 2-222 through �2-223. 


� Decision No. C16-0958, issued October 20, 2016, Consolidated Proceeding Nos. 16A-0117E and �16V-0314E.


� Decision No. C17-0316, issued April 28, 2017, Proceeding No. 16A-0396E, ¶ 117.  Decision �No. C08-0929, issued September 19, 2008, Proceeding No. 07A-447E, ¶ 189.


�  Decision No. C16-0958, issued October 20, 2016, Proceeding Nos. 16A-0117E and 16V-0314E, ¶ 48.


� See Proposed Rule 3604(n).


� Decision No. C11-0810, issued July 27, 2011, Proceeding No. 11R-416E.


� For example, Public Service filed in Phase II of its ERP in Proceeding No. 16A-0396E a “consulting research study” on the economic impacts of the Colorado Energy Plan commissioned from the Business Research Division of the Leeds School of Business at the University of Colorado, Boulder.


� Decision No. C10-0952, issued August 30, 2010, Proceeding No. 10R-243E.


� Decision No. C10-0952, issued August 30, 2010, Proceeding No. 10R-243E, ¶ 41.


� However, Proposed Rules 3657(e) and (f) derive from Existing Rules 3658(f)(VII)(C) and (D).  Existing Rule 3658(f)(XIII) is modified as Rule 3678(e) of the Net Metering Rules, and Existing Rule 3658(f)(XIV) is modified as Rule 3678(f) of the Net Metering Rules.


� Decision No. C05-1461, issued December 15, 2005, Proceeding No. 05R-112E.


� See Decision No. C18-0149, issued March 1, 2018, Proceeding No. 17D-0082E (finding Public Service may lawfully accept bids with negative REC prices).


� Decision No. C16-0747, issued August 12, 2016, Proceeding No. 13A-0836E.


� Decision No. C16-1075, issued November 23, 2016, Consolidated Proceeding Nos. 16AL-0048E, �16A-0055E, and 16A-0139E.


� Existing Rule 3615(a) of the ERP Rules is moved to Proposed Rule 3611(a).


� This rule is the subject of the rulemaking in Proceeding No. 18R-0492E.


� Proceeding Nos. 18A-0505E, 18A-0506E, 18A-0507E, 18A-0508E, 18A-0509E, 18A-0510E, �18A-0511E, 18A-0512E, 18A-0513E, 18A-0514E, 18A-0515E, 18A-0516E, 18A-0517E, 18A-0518E, 18A-0519E, 18A-0520E, and 18A-0521E address QFs owned by sPower with alleged purchase obligations on the part of Public Service. Proceeding No. 18A-0524E addresses a QF owned by sPower with an alleged purchase obligation on the part of Black Hills.  


�    Proceeding No. 16A-0396E.


� FERC Order No. 688 at P. 9; codified at 18 Code of Federal Regulations § 292.309(d)(1).


� For example, Public Service proposed graduated bid fees in the RFPs submitted with its most recent Phase I ERP filing in Proceeding No. 16A-0396E.  See Section 4.8 Bid Evaluation Fees in the RFPs in Volume III of the ERP filing.  QFs of 1 MW or less paid a bid fee of $375, while QFs in the range of 1 to 10 MW paid bid fees from $750 to $3,000.  Bidders above 10 MW paid a $10,000 bid fee.


� Decision No. C16-0136, issued February 22, 2016, Proceeding No. 13AL-0958E.


� Public Service’s Small Power Production and Cogeneration Policy tariff includes seven sheets of terms and conditions for purchases from QFs with a design capacity of 100 kW or less.  (Colo. PUC No. 8, Sheet �Nos. P1-P7.)  Black Hills’ Co-Generation and Small Power Production tariff likewise is available to QFs with generating capabilities of 100 kW or less.  (Colo. PUC No. 8, Sheet No. R36 and Colo. PUC No. 9, Sheet Nos. 48 and 49.) 


�  See the closing comments submitted jointly by CoSEIA, SEIA, Vote Solar, and Sunrun, Inc. on September 7, 2018, in Proceeding No. 17M-0694E.


� See the closing comments submitted by Public Service on September 10, 2018, in Proceeding �No. 17M-0694E.


� In Proceeding No. 18V-0594E, for example, CEO requested that the Commission grant a partial variance from Existing Rules 3667(e)(XI) and 3667(j)(VII) concerning insurance requirements.


� Service of this NOPR will be provided to parties in the investor-owned ERP and RES compliance plan proceedings, to participants in the Stakeholder Outreach Proceeding, and to the interested persons submitting comments in the related rulemakings in Proceeding Nos. 18R-0492E and 18R-0623E.
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