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I. BY THE COMMISSION

A. Statement
1. On November 9, 2018, the Coalition of Ratepayers (Coalition) filed duplicate motions in Proceeding No. 16A-0396E regarding the 2016 Electric Resource Plan (ERP) 
of Public Service Company of Colorado (Public Service or Company) and Proceeding 
No. 17A-0797E regarding the Company’s related Accelerated Depreciation/RESA Reduction (AD/RR) Application (Motions for Fees and Costs). Pursuant to § 40-6.5-105, C.R.S., or, in the alternative, under the standard established in Mountain States II,
 the Coalition requests the Commission award the costs and fees associated with its advocacy in these proceedings. 

2. Consistent with the discussion below, we deny the Coalition’s requests for fees and costs, which seek reimbursement for over $610,000 total in the two proceedings. 

B. Background

3. In its Motions for Fees and Costs, the Coalition recognizes that, under its constitutional powers, the Commission may grant a party fees and costs, and that 
§ 40-6.5-105(1), C.R.S., establishes seven criteria for Commission consideration to award a party fees when the Office of Consumer Counsel (OCC) also intervenes in a case. The Coalition claims that it meets each criterion in § 40-6.5-105, C.R.S. In the alternative, the Coalition argues the Commission could use the Mountain States II standard to award the Coalition fees. 
4. Criteria required for consideration in both § 40-6.5-105, C.R.S., and Mountain States II require that the fees and costs must be “reasonable.” In its initial pleadings, the Coalition did not include any specific amount it requested the Commission award. Rather, it stated that the costs were “substantial” and requested a protective order before providing information related to its requested fees and costs. 
5. Public Service and the OCC each responded in opposition to the Motions for Fees and Costs. The Coalition subsequently filed a request to reply to these opposing parties pursuant to Rule 1400(e) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.
6. Through Decision Nos. C18-1107-I and C18-1108-I,
 in Proceeding 
Nos. 17A-0797E and 16A-0396E, respectively, the Commission granted the Coalition’s motions seeking leave to reply under Rule 1400(e), and found the Motions for Fees and Costs in each proceeding as timely filed.  In addition, before ruling on the Motions for Fees and Costs, the Commission permitted the Coalition to file additional information regarding the “reasonableness” of the fees and costs requested.  Response to the Coalition’s supplemental pleadings was permitted through January 18, 2019, in both proceedings. 

7. On December 20, 2018, the Coalition filed a supplemental brief and documentation in support of its request. The pleadings include the combined requested reimbursement of over $610,000 in fees and expenses for the Coalition’s advocacy in the ERP and AD/RR proceedings. 

8. Public Service and the OCC filed timely responses and both continue to oppose the Coalition’s Motions for Fees and Costs. They reiterate their claims that the Coalition fails to meet each statutorily required consideration in § 40-6.5-105, C.R.S., as argued in prior filings. They add that the supplemental filings confirm that the Coalition fails to meet the requirement that the fees and costs requested must be “reasonable.” They also remind the Commission that failure to meet any one of these considerations is sufficient to deny the requested fees and costs.

C. Section 40-6.5-105, C.R.S., Considerations to Award Fees and Costs
9. Under Article XXV of the Colorado Constitution, and as affirmed by the Colorado Supreme Court,
 the Commission has authority and discretion in awarding attorney’s fees and costs. The Commission generally follows the typical practice in Colorado that parties pay for their own fees and costs, with certain exceptions, including for example, violation of confidentiality rules,
 and abuses of discovery processes.

10. In cases where the OCC is a party, § 40-6.5-105(1), C.R.S., establishes required considerations for any award of fees. Section 40-6.5-105(1), C.R.S., states: 
If the office of consumer counsel intervenes and there are other intervenors in proceedings before the commission, the determination of said commission with regard to the payment of expenses of intervenors, other than the office of consumer counsel, and the amounts thereof shall be based on the following considerations: 

(a)
Any reimbursements may be awarded only for expenses related to issues not substantially addressed by the office of consumer counsel; 

(b)
The testimony and participation of other intervenors must have addressed issues of concern to the general body of users or consumers concerning, directly or indirectly, rates or charges; 

(c)
The testimony and participation of other intervenors must have materially assisted the commission in rendering its decision; 

(d)
The expenses of other intervenors must be reasonable in amount; 

(e)
The testimony and participation of other intervenors must be of significant quality; 

(f)
The participation of other intervenors must be active during the proceeding and not merely an appearance for purposes of establishing legal standing; and 

(g)
The payment of expenses of other intervenors who are in direct competition with a public utility involved in proceedings before the commission is prohibited.
11. To qualify for attorney fees under § 40-6.5-105(1), C.R.S., the Commission must find that each consideration is satisfied by the party seeking attorney fees.
 
12. Public Service and OCC do not contest that the Coalition satisfies the three considerations in Subsections (1)(b), (f), and (g). We agree that, through its testimony in the ERP and AD/RR proceedings, the Coalition addressed issues of concern to the general body of consumers concerning rates or charges; that the Coalition was an active participant in the proceedings; and that the Coalition is not in direct competition with Public Service. We conclude that further analysis of these uncontested considerations is unnecessary.
13. With respect to the four remaining considerations, we find that the Coalition clearly fails to satisfy at least three of the required considerations, as discussed below. An award of fees and costs therefore must be denied pursuant to the considerations required in 
§ 40-6.5-105(1), C.R.S.     
1. Section 40-6.5-105(1)(a), C.R.S.: Issues Not Substantially Addressed by the OCC 

14. When considering Subsection (1)(a), the Commission must consider whether the Coalition demonstrates that it seeks fees and costs for only those issues not “substantially” addressed by the OCC. 
15. The Coalition makes clear that it took different positions than the OCC on numerous issues, and provided additional, and productive, analysis on key points. For example, the Coalition admits that the OCC analyzed and took positions on the 120-Day Report, but contends that the OCC did not provide additional expert analysis and, ultimately, supported the Alternative Clean Energy Plan Portfolio (CEPP), “whereas the Coalition [] rejected the CEPP and [Alternative] CEPP….”
 The Coalition also asserts its position was “radically different” from the OCC and further notes that the Coalition’s testimony and discovery led to identifying modeling errors. Similarly, the Coalition contends that it challenged the entirety of the AD/RR application, not just the return on the proposed investments on which the OCC focused. 
16. Responses from both Public Service and the OCC include significant discussion on the OCC’s participation and the issues the OCC addressed throughout the ERP proceeding, the Commission’s consideration of the CEPP, and the AD/RR proceeding. 
17. In its reply filed November 27, 2018, the Coalition states that Public Service and the OCC “imply[] that the mere participation of the OCC is sufficient to deny fees to the Coalition.”
 The Coalition claims it is “absurd to limit intervenor recovery under the statute when the OCC does not go far enough in its advocacy on behalf of consumers….”
 
18. The OCC was an active participant throughout the ERP proceeding, both Phases I and II, as well as the AD/RR proceeding. Notably, the OCC actively participated in Phase I of the ERP proceeding, in which parties adjudicated modeling and related considerations.  In contrast, the Coalition intervened only after the settlement filings regarding the CEPP.  As pointed out in the responses of Public Service and the OCC, the OCC conducted significant discovery in both proceedings and was an active participant in relevant issues since the ERP commenced in 2016. Further, as Public Service recognizes, the OCC is statutorily mandated to represent diverse ratepayer interests. “If the [OCC] determines that there may be inconsistent interests among the various classes of consumers [it] represents in a particular matter, [it] may choose to represent one of the interests or to represent no interest”
 and the OCC cannot “jeopardize the interest of one class in an action by another.”
 That the OCC took a different position than another party regarding customer rates does not mean that the issue was not substantially addressed by the OCC throughout the duration of these lengthy and complex proceedings. 
19. While the Coalition identifies differences in litigation strategies on a number of issues, the Coalition fails to identify specific issues that were not “substantially addressed” by the OCC in the years that span the proceedings at issue. The Coalition presents significant argument regarding the issues where it took “radically different” positions from the OCC.  However, identifying differences in litigation strategy, however significant or diverse between the OCC and the Coalition, does not meet the Coalition’s burden to show that an issue was not “substantially addressed” by the OCC. 
20. In addition, fees and costs may be awarded for only those areas not substantially addressed. However, the Coalition fails to identify not only any specific issue not addressed, but also the specific costs associated with any issues claimed to be not “substantially addressed” by the OCC. In fact, the Coalition’s supplemental information does not differentiate fees and costs by topic, issue, or any specific areas of advocacy.  As the proponent of the Motions for Fees and Costs, the Coalition simply does not meet its burden to show what expenses, if any, relate to issues not substantially addressed by the OCC.  
21. The Coalition also argues that its advocacy was superior to the OCC’s, specifically its advocacy relating to identifying modeling issues and presenting expert testimony. Whether the Coalition’s advocacy went above the quality provided by the OCC, or any other party, is a different criterion for consideration – namely Subsection 1(e).
22. The Coalition does not identify issues not substantially addressed by the OCC and correlating expenses related to those issues.  We find that subsection 1(a) is not satisfied.
2. Section 40-6.5-105(1)(c), C.R.S.: Material Assistance 

23. Subsection 1(c) requires the Commission consider whether the Coalition “materially” assisted the Commission in rendering its decisions in the ERP and AD/RR proceedings.  
24. The Coalition lists in its Motions for Fees and Costs several quotes by Commissioners, stating, for example, that the Coalition “raised a good point,” “did an excellent job,” and “has been helpful.”
 The Coalition further argues that, at times, the Commission even agreed with the Coalition. In its reply claiming that the OCC and Public Service misinterpret this consideration, the Coalition contends that “material” assistance does not necessarily require that the Commission adopt the party’s position in its final decision.

25. A Commissioner merely stating his or her appreciation for a party’s advocacy, or even acknowledging “above-average” advocacy by the party, does not establish that the party “materially” assisted with the Commission’s decision. The Commission interprets the term “materially” as requiring “considerably more than … simply doing an adequate or even 
above-average job of assisting the Commission, but that [the party] significantly assisted the Commission with its decision.”
 The Commission may consider whether its decision “would be different” absent participation by the party seeking fees and costs. Information and analysis raised by only one party, even if it is relied on by the Commission, in and of itself is insufficient for “significant” assistance.
 

26. To the extent the Commission “agreed” with the Coalition, those points raised by the Coalition were also argued by multiple parties. For example, in the AD/RR proceeding, the Coalition, OCC, and other parties argued that the Renewable Energy Standard Adjustment (RESA) should not automatically revert to 2 percent. Likewise, in the ERP proceeding, both Staff of the Colorado Public Utilities Commission and the Coalition argued convincingly that the “tail analysis” from the modeling should be given little weight. Even when a party provides relevant information that no other party presented, the Commission has not found this constitutes “material” assistance.
 That the Commission agreed or even found the Coalition “helpful” is insufficient for material assistance.
27. The Commission determined the CEPP could be pursued at a reasonable rate and cost impact despite the Coalition’s advocacy otherwise. While robust advocacy from all parties advanced the Commission’s final resolutions, the resulting decision in this instance was that the Coalition’s advocacy did not alter the final decision that rejected the Coalition’s arguments and approved the CEPP. Taken as a whole, the Coalition did not provide “material” assistance where absolutely no recommendations from the Coalition were adopted in any final decision in either the ERP or AD/RR proceedings.
28. We find the Coalition did not “materially” assist the Commission in rendering its decisions and, therefore, the required considerations in subsection 1(c) are not met.
3. Section 40-6.5-105(1)(d), C.R.S.: Reasonable Expenses 
29. In its initial Motions for Fees and Costs, the Coalition claimed its fees were “reasonable,” “below market rates,” and “voluntarily reduced,” but did not include specific information or amounts. 
30. In its supplemental filings of December 20, 2018, the Coalition provides a brief with supporting attachments regarding fees and costs of $361,527.99 for the ERP proceeding and $248,545.82 for the AD/RR proceeding. Such costs include time spent on the various matters by attorneys, paraprofessionals, general expenses, and invoices from the Coalition’s expert consultant. 
31. In response to the supplemental filings, the OCC and Public Service argue that the Coalition has failed to meet its burden to show the requested award is reasonable as required by Subsection 1(d). In addressing the lodestar standard for reasonableness that the Coalition favors,
 the OCC points out that the Coalition “fail[s] to present the Commission with evidence demonstrating the reasonableness of its request as compared to the practice in the legal community”
 and claims it simply provides “conclusory averments.” Specifically, the OCC contends that the Coalition provides no comparison to evaluate the more than 1,220 hours billed for counsel and 390 hours billed for expert services as “reasonable.” 
32. The OCC further notes that the Commission has previously employed Rule 1.5(a)(4) of the Colorado Rules of Professional Conduct as useful in determining reasonableness. The rule requires consideration of “the amount involved and the results obtained.” Through its response, the OCC compares the over $610,000 requested to the ultimate rejection of the Coalition’s arguments and proposals in both the ERP and AD/RR proceedings. 
33. Under § 40-6.5-105(1)(d), C.R.S., and consistent with related requirements in Colorado Rule of Civil Procedure 121, § 1-22, the Coalition carries the burden to show that the fees it seeks are reasonable. Courts have considered the amount in controversy, length of representation, complexity of the case, value of the legal service, and usage in the legal community concerning fees in similar cases.
 We agree with the parties that Colorado courts often employ the lodestar method, and the Commission has found Rule 1.5 of the Rules of Professional Conduct useful in this analysis. 

34. Under each standard considered, the Coalition does not show that the costs requested are reasonable.  Here, the Coalition only offers summary statements and fails to provide information for comparison to fees in similar cases. 
 The Coalition does not meet the lodestar method employed by Courts in Colorado.  We also agree with the OCC that the Coalition fails to meet Rule 1.5.  The OCC’s pleading accurately delineates numerous and absolute rejections of the Coalition’s pleadings. In sum, it is unreasonable to impose over $610,000 on Public Service’s ratepayers given that the Coalition won no argument in either the ERP or AD/RR proceeding. 
35. We therefore find that the Coalition fails to meet its burden to show that the costs and fees requested are reasonable. The Coalition does not provide any means for comparison and it does not provide proof of any results the Coalition obtained in either proceeding that warrant burdening ratepayers with any amount, and certainly not over $610,000.
4. Section 40-6.5-105(1)(e), C.R.S.: Significant Quality  

36. “Significant quality” requires participation “above and beyond satisfactory or even high quality.”
 As Public Service points out, the Commission has declined to find “significant quality” even when a party seeking costs provided cross-examination questions that elicited additional information on alternatives, and even though some of that party’s proposals were incorporated into the Commission’s final decision.
 

37. We agree with Public Service’s observation that the Coalition provided “serious analysis and advocacy” in both the ERP and AD/RR proceedings. Further, and consistent with the Commissioners’ comments noted by the Coalition, the Coalition has demonstrated that it provided “high quality” advocacy on occasion on behalf of its interests. With respect to Subsection 1(e), however, the Commission did not adopt any of the Coalition’s recommendations and its advocacy overall failed to persuade the Commission to alter its final decisions. 
38. We have already found that the Coalition fails to meet three of the required considerations in § 40-6.5-105(1), C.R.S.; failure to meet any one of these considerations requires that fees and costs cannot be awarded.  Based upon the foregoing analysis, it is unnecessary for the Commission to determine whether any particular aspect or specific argument of the Coalition’s advocacy was of “significant quality” in this instance. We decline to make any such ruling. 
D. Mountain States II Considerations to Award Fees and Costs
39. The Coalition argues in the alternative that the Commission could apply Mountain States II. Mountain States II applies a three-part test: (1) that the party represented the consumer interest; (2) that it “materially” assisted the Commission; and (3) that the fees and costs requested are reasonable.
40.  However, as Public Service highlights in its response, the Mountain States II standard was developed and affirmed by the Colorado Supreme Court in 1978, prior to the enactment of § 40-6.5-105, C.R.S., and the establishment of the OCC in 1984. 
41. The current standard for consideration of potential attorney’s fees and costs is therefore § 40-6.5-105, C.R.S. By the plain language of the statute, if the OCC intervenes and there are other intervenors, “the determination … with regard to the payment of expenses of intervenors…” other than the OCC “shall be based” on seven enumerated considerations in 
§ 40-6.5-105(1), C.R.S.
42. Notably, the Coalition does not meet the Mountain States II standard even if it did apply. As discussed above, the Coalition did not “materially” assist the Commission in rendering its final decisions in the ERP and AD/RR proceedings, nor did the Coalition show its costs requested are “reasonable.” 
II. ORDER

A. The Commission Orders That:

1. The Motion for Fees and Costs filed on November 9, 2018, by the Coalition of Ratepayers is denied, consistent with the discussion above. 

2. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 6, 2019.
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� Mountain States Telephone & Telegraph Co. Pub. v. Utils. Comm’n, 576 P. 2d 544 (Colo. 1978) (Mountain States II). 


� Decision No. C18-1107-I was issued in Proceeding No. 17A-0797E on December 10, 2018 and Decision No. C18-1108-I was issued in Proceeding No. 16A-0396E on December 7, 2018.


� On December 24, 2018, in addition to the parties’ responsive pleadings, a public comment also was submitted in response to the Coalitions’ supplemental information arguing that the requested reimbursement “is significant to the entire budget of the Independence Institute. Essentially the [Public Service] ratepayers would be reimbursing a significant fraction of the total budget of a special interest group, effectively making this a fundraising strategy at [Public Service] ratepayer expense.”  Comment of Ronald A. Sinton at p. 1 ¶ 4).


� Lake Durango Water Co. v. PUC, 67 P.3d 12, 18 (Colo. 2003); Mountain States II, 576 P.2d at 547. 


� See Rule 1100(b).


� See Rule 1405(g). 


� See, e.g., Decision No. C08-0854, ¶ 34, issued August 13, 2008, Proceeding No. 07A-469E.


� Coalition Motion at p. 11.


� Coalition November 27, 2018 Reply at p. 3.


� Id. at p. 5.


� Public Service November 11, 21, 2018 Response at p. 6.


� Section 40-6-104, C.R.S.


� Coalition Motion at p. 5.


� Decision No. C08-0854, ¶ 15, issued August 13, 2008, Proceeding No. 07A-469E. 


� Id. at ¶¶ 13-17.


� Id. 


� Coalition Expenses Supplement, at 2-3 (citing Balkind v. Telluride Mt. Title Co., 8 P.3d 581, 588-89 (Colo. App. 2000).


� OCC January 18, 2019 Response at p. 2.


� Westec Const. Mgmt. Co. v. Postle Enter., Inc., 68 P.3d 529, 536 (Colo. App. 2002). 


� Decision No. C08-0854, Proceeding No. 07A-469E, Order Denying Motion for Attorney Fees and Costs and Denying Motion to Compel Responses to Discovery, mailed August 13, 2008, ¶ 22.


� Decision No. C08-0854, ¶ 29, issued August 13, 2008, Proceeding No. 07A-469E. 


� Decision No. C08-0854, issued August 13, 2008, Proceeding No. 07A-469E, ¶¶ 29-30.
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