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I. BY THE COMMISSION

A. Statement
1. By this Decision, we grant, with modifications, the Joint Unopposed Motion to Stay Commission Action on Pending Matters for Two Weeks and for Waiver of Response Time (Joint Motion to Stay) filed by the City of Boulder (Boulder) and Public Service Company of Colorado (Public Service) on February 1, 2019. 

2. Action on all pending matters in this Proceeding is stayed until further order. Consistent with the discussion below, Boulder may file responses to certain pleadings to be filed by Public Service on February 15, 2019. In addition, we direct Boulder to file, no later than February 15, 2019, any court filings or related written documentation exchanged with Public Service regarding the commencement of condemnation proceedings.  We also direct Boulder to confer with the parties to develop and to file a proposal for addressing and resolving all outstanding issues and pleadings.

3. By staying all pending matters in this Proceeding, we rescind the referral of matters to an Administrative Law Judge (ALJ), pursuant to Ordering Paragraph 3 of Decision No. C17-0750, issued on September 14, 2017.  We will address that referral when we lift the stay ordered herein. 

B. Background

4. On September 14, 2017, the Commission issued Decision No. C17-0750, granting in part and with conditions, and denying in part, Boulder’s Third Supplemental Verified Application for Approval of the Proposed Transfer of Assets from Public Service Company of Colorado filed May 12, 2017.  Decision No. C17-0750 satisfied the requirements of the Boulder District Court in Order Re: Judicial Review of the Colorado Public Utilities Commission Decision, City of Boulder v. Pub. Utils. Comm’n, Case No. 14CV30047 (Boulder District Court, January 14, 2015) by determining, to the extent necessary as of the date of the order, how Public Service’s facilities should be assigned, divided, or jointly used to protect Public Service’s electric distribution system’s effectiveness, reliability, and safety.  

5. Decision No. C17-0750 assigned three conditions to the approval for transfer 
of certain assets from Public Service to Boulder.  Boulder was directed to:  (1) file an agreement reached between Boulder and Public Service that provides Public Service permanent 
non-exclusive easements and other necessary real property rights for the location of its electric facilities within Boulder’s city limits that are necessary for Public Service to provide service to its customers after separation; (2) correct the errors and omissions from the list of assets for transfer outside of the substations and resubmit the revised list of assets for final approval; and (3) file an agreement (or multiple agreements) between Boulder and Public Service that address(es) the payment by Boulder to Public Service of the costs incurred by Public Service to effectuate municipalization and the separation of Public Service’s system into two separate systems.

6. Public Service was directed to assist Boulder in good faith in order to satisfy the conditions of Decision No. C17-0750.

7. Boulder requested and received four extensions to make the required filings.
 Additionally, a status conference was held on June 29, 2018
 at which Boulder and Public Service appeared and answered questions regarding the negotiation process for the agreements and the corrected asset list.

8. On October 26, 2018, Boulder and Public Service filed the Joint Notice of Filing of Permanent Easement Agreement, Cost Agreements, and Corrected List of Assets Outside Substations (Joint Notice), providing three filings required by Decision No. C17-0750:  

1)
An agreement between Boulder and Public Service through which Public Service would receive permanent non-exclusive easements and other real property rights for the location of Public Service’s electric facilities within Boulder’s city limits that are necessary for Public Service to provide service to its customers after the separation of Boulder from the system;
2)
A corrected list of assets for transfer outside of substations;

3)
An agreement(s) between Boulder and Public Service addressing the payment by Boulder to Public Service for costs incurred to separate the systems.

9. In the Joint Notice, Boulder and Public Service noted that Paragraph 156 of Decision No. C17-0750 requires identification of instances where Public Service’s gas or transmission facilities share an easement with the electric distribution facilities and that Public Service identify the portion of any such easement necessary for provision of gas or transmission services.  Boulder and Public Service stated that it would be time-consuming and expensive to identify the large number of easements that Public Service must retain in order to provide gas or transmission service.  Therefore, they determined that if they negotiated an easement sharing agreement, identification of the portions of each easement required for gas and transmission facilities would not be necessary.  An easement sharing agreement would protect Public Service’s ability to provide gas and transmission services while not shifting costs to gas and transmission customers.  The agreement would also allow Boulder to use the easements for the existing electric distribution facilities it acquires.  

10. On November 16, 2018, Boulder and Public Service filed a Motion for Modification of Certain Provisions of Paragraphs 155 and 156 of Decision No. C17-0750 (Motion for Modification) that included an Easement Sharing Agreement.  

11. Also on November 16, 2018, Boulder filed a Motion for Final Approval of Designation of Assets Outside Substations for Transfer (Motion for Final Approval).  In the Motion for Final Approval, Boulder stated that it was authorized to state that Public Service did not oppose the Motion for Final Approval.

12. The 30-day period, established by Decision No. C17-0750, during which Parties could request a hearing on the cost agreements, easement agreements, and corrected asset list began on November 16, 2018.
  
On December 17, 2018, IBM Corp. (IBM) timely filed a Response, Request for Hearing, Request for Clarification, and Request for Status Conference;  Tri-State Generation and Transmission Association Inc. (Tri-State) timely filed a Response, Request for Clarification, and 

13. Request for Status Conference; and Staff of the Commission (Staff) timely filed a Request for Hearing.  In accordance with Ordering Paragraph 3 of Decision No. C17-0750, the filings made by IBM, Tri-State, and Staff were referred to an ALJ. 
14. The assigned ALJ held a pre-hearing conference on January 15, 2019 and set a hearing for February 25 and 26, 2019.
 
15. On January 18, 2019, Public Service filed a Notice of Withdrawal from the Joint Motion for Modification; Notice of the Company’s Objections to the List of Assets; or Alternatively, Motion for Leave to File Out of Time Objections to the Asset List and Request for Hearing (Notice of Withdrawal).  In the Notice of Withdrawal, Public Service states that it withdraws its support for the Joint Motion for Modification and objects to Boulder’s Motion for Final Approval.

16. On January 25, 2019, Public Service filed a Petition for Declaratory Orders with Regard to the Portion of Commission Decision C17-0750 Concerning Public Service Assets (Real and Personal) Inside Substations (Petition for Declaratory Orders).  In this filing, Public Service requests that the Commission issue an order stating that Boulder may not commence condemnation proceedings unless and until Boulder and Public Service reach mutual agreement on the transfer of assets inside existing substations and an application requesting the designation of assets inside substations has been granted. 

On January 29, 2019, IBM filed a Notice of Support and Joinder of Relief Sought in Petition for Declaratory Order.  IBM states that it supports the Petition for Declaratory Orders and requests that the Commission declare that Boulder may not commence condemnation 

17. proceedings to acquire any Public Service assets inside substations unless and until Boulder and Public Service have reached an agreement on the transfer of assets inside the substations, and an application requesting the designation of assets inside substations is filed and granted.

18. On January 29, 2019, Staff filed a Notice Concerning Public Service Company’s Petition for a Declaratory Order.  In this filing, Staff recommends that the Commission issue a declaratory order as provided for in Rule 1304(i)(II) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  Staff states that if the Commission does not issue a declaratory order, the municipalization process may stall and “become little more than an exercise in complex legal gymnastics.”

19. On January 30, 2019, Tri-State filed a Notice Regarding Public Service Company’s Petition for Declaratory Orders, noting that Tri-State has concerns similar to Public Service with regard to its assets and property rights associated with Substation F.  Tri-State states that it has been working with Boulder and Public Service to obtain information regarding Substation F, but that there are questions regarding the accuracy of the lists of assets and property rights outside and inside substations and plans for separation of the electric distribution systems.  For these reasons, Tri-State states that it supports the Petition for Declaratory Orders, as it relates to the process for identification of assets and timing of the acquisition of assets.

20. On February 1, 2019, Boulder and Public Service filed the Joint Motion to Stay.  In the Joint Motion to Stay, Boulder and Public Service state that they are engaging in negotiations regarding a number of disputed matters, including Public Service’s Notice of Withdrawal and Petition for Declaratory Orders.  Boulder and Public Service state that they wish to confer over the next two weeks in an attempt to resolve issues raised in those filings.
  
21. Specifically, Boulder and Public Service request that the Commission stay action on the Notice of Withdrawal and the Petition for Declaratory Orders for two weeks.  Any response to those filings would then be due on February 15, 2019.  
C. Findings and Conclusions

22. We agree with the relief sought by Boulder and Public Service regarding a stay of the Notice of Withdrawal and the Petition for Declaratory Orders.  However, we find good cause to stay all deadlines and actions on all pending matters in this Proceeding until we lift that stay by separate decision. We therefore grant, in part, the unopposed Joint Motion to Stay.

23. Boulder is authorized to file responses to the Notice of Withdrawal and to the Petition for Declaratory Orders as proposed on February 15, 2019.  We decline to establish February 15, 2019 as a deadline for such responses, because Boulder has requested to extend filing deadlines multiple times in this Proceeding for various reasons.
  Boulder has demonstrated interest in moving this Proceeding to final resolution given the filing of its Motion for Final Approval on November 16, 2019.  

24. In order to better understand where Boulder is in its process of acquiring assets by agreement with Public Service or through condemnation, we require Boulder to file, no later than February 15, 2019, any court filings or related documentation exchanged with Public Service regarding the commencement of condemnation proceedings.

25. Furthermore, in order to move this proceeding toward resolution, we direct Boulder to confer with the parties to this Proceeding to develop and to file a proposal for addressing and resolving all outstanding issues and pleadings, including Public Service’s Notice of Withdrawal and Petition for Declaratory Orders.  That proposal shall be filed concurrently with Boulder’s response to the Notice of Withdrawal and Petition for Declaratory Orders.  

26. Parties shall have seven days to file responses to the filings made by Boulder pursuant to this Decision.

27. As a result of the stay on all deadlines and actions on all pending matters in this Proceeding that we order here, including the procedural schedule and hearing established by the ALJ through Decision No. R19-0075-I, issued January 18, 2019 for a hearing on issues raised with regard to the compliance filings made by Boulder as required by Decision No. C17-0750.), we find it necessary to rescind our referral of matters to the ALJ, pursuant to Ordering Paragraph No. 3. of Decision No. C17-0750.  At such time that we lift the stay in this proceeding, we anticipate that we will reinstate that referral.
II. ORDER

A. It Is Ordered That:

1. The Joint Unopposed Motion to Stay Commission Action on Pending Matters for Two Weeks and for Waiver of Response Time filed by the City of Boulder (Boulder) and Public Service Company of Colorado (Public Service) on February 1, 2019 is granted, in part, consistent with the discussion above.  Response time to the motion is waived.
2. All procedural deadlines and Commission action on all pending matters in this Proceeding are stayed, consistent with the discussion above.
3. Boulder is authorized to respond to the Notice of Withdrawal from the Joint Motion for Modification; Notice of the Company’s Objections to the List of Assets; or Alternatively, Motion for Leave to File Out of Time Objections to the Asset List and Request for Hearing, filed on January 18, 2019 by Public Service, on February 15, 2019, consistent with the discussion above.
4. Boulder is authorized to respond to the Petition for Declaratory Orders with Regard to the Portion of Commission Decision C17-0750 Concerning Public Service Assets (Real and Personal) Inside Substations, filed on January 25, 2019 by Public Service, on February 15, 2019, consistent with the discussion above.
5. No later than February 15, 2019, Boulder shall file any court filings or related documentation exchanged with Public Service regarding the commencement of condemnation proceedings, consistent with the discussion above.

6. Boulder shall confer with parties to this Proceeding and shall file a proposal for addressing and resolving the outstanding issues in the proceeding, consistent with the discussion above.
7. Response time to filings made filed by Boulder pursuant to this Decision shall be seven days.
8. The referral of matters to an Administrative Law Judge, pursuant to Ordering Paragraph No. 3. of Decision No. C17-0750, issued on September 14, 2017, is rescinded.  
9. This Decision is effective upon its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 6, 2019.
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� Decision No. C17-1065-I, issued on December 22, 2017; Decision No. C18-0181-I, issued on March 14, 2018; Decision No. C18-0557-I, issued on July 16, 2018; Decision No. C18-0742-I, issued on August 31, 2018.


� The status conference was ordered by Decision No. C18-0492-I, issued on June 20, 2018.


� Decision No. C19-0004, issued on January 3, 2019


� Decision No. R19-0075-I issued on January 18, 2019


� Staff Notice at p. 3.


� On February 1, 2019, Boulder and Public Service filed a Motion to Modify Interim Decision R19-0075-I, to Toll Proceeding for Two Weeks.  (Decision No. R19-0075-I, issued January 18, 2019, established a procedural schedule for a hearing on issues raised with regard to the compliance filings made by Boulder as required by Decision No. C17-0750.)  On February 4, 2019, the ALJ issued Decision No. R19-0136-I granting the Motion to Modify Interim Decision No. R19-0075-I.


� If Boulder does not file Responses to the Notice of Withdrawal and to the Petition for Declaratory Orders by February 15, 2019, it does not need to file a request for extension to file.
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