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I. BY THE COMMISSION

A. Statement
1. This Decision establishes parties to this proceeding and addresses requests for permissive intervention filed pursuant to Rule 4 Code of Colorado Regulations (CCR) 
723-1-1401(c) of the Commission’s Rules of Practice and Procedure.   We also establish the procedural schedule, including setting hearing dates of March 20 through 22, 2019. 
2. In addition, we grant in part the Motion for Extraordinary Protection filed by Public Service Company of Colorado (Public Service or Company) on December 21, 2018.  The information listed shall be afforded extraordinary protection as requested, with the exception of best value employment metrics data requested pursuant to § 40-2-129, C.R.S., as discussed below. 

B. Background and Filings

3. On December 21, 2018, Public Service filed an Application for Approval of a CPCN for the Cheyenne Ridge Wind Project (Cheyenne Ridge CPCN Application).  In the Cheyenne Ridge CPCN Application, the Company requests that the Commission issue a decision no later than May 1, 2019, stating that a decision by that date is necessary to allow the Company time to ensure that it gets the full value of the Production Tax Credit (PTC).  In addition to the expedited timeline for a decision, the Company requests that the Commission here the matter en banc and grant the application without hearing if the matter is uncontested pursuant to Rule 1403 of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1. 

4. Also on December 21, 2018, Public Service filed a Motion for Extraordinary Protection seeking highly confidential status under Rule 1101, 4 CCR 723-1, of five areas of information. 

5. On January 3, 2019, the Commission issued Interim Decision No. C19-0008-I, which served as the Notice of the Application, established January 17, 2019 as the deadline for interventions, and directed potential intervenors to respond to Public Service’s Motion for Extraordinary Protection in their respective pleadings.

6. On January 16, 2019, Staff of the Public Utilities Commission (Staff)  filed its notice of intervention of right and requested a hearing in this matter. Staff also requested certain changes to the dates for filing of testimony.  On January 17, 2019, the Office of Consumer Counsel (OCC) filed an intervention of right and requested a hearing in this matter. 
7. On or before January 17, 2019, the following filed timely requests seeking permissive intervention: Rocky Mountain Environmental Labor Coalition and Colorado Building and Construction Trade Counsel (RMELC/CBCTC) jointly; Western Resource Advocates (WRA); Climax Molybdenum Company (Climax); Colorado Energy Consumers Group (CEC); and the International Brotherhood of Electrical Workers Local No. 111 (IBEW Local 111); and TradeWind Energy, Inc. (TradeWind).  

8. On January 22, 2019, the Colorado Energy Office (CEO) filed a Motion to Intervene Out of Time. 

9. On January 22, 2019, Public Service filed its response to the petitions to intervene.  Public Service states it does not oppose any of the intervention requests, and responds to the procedural matters addressed by prospective parties, including the proposed schedule and Motion for Extraordinary Protection.  

C. Interventions

10. Staff timely filed a Notice of Intervention as of Right on January 16, 2019 and requests a hearing. The OCC also timely filed a Notice of Intervention as of Right on January 17, 2019 and requests a hearing. 

11. Pursuant to Rule 1401(b) no decision is required for the interventions as of right filed by Staff and the OCC.  These interventions are acknowledged. Staff and OCC are parties to this proceeding. 

12. Requests for permissive intervention were timely filed by CEC, WRA, Climax, IBEW Local 111, RMELC/CBCTC, and TradeWind. 

13. WRA states that it is a non-profit conservation organization, headquartered in Colorado and contends that the outcome of this proceeding will directly impact WRA’s interests by reducing the environmental impact of electricity generation.  WRA states that it does not oppose the relief sought and that it does not request a hearing. 
14. CEC states that it is an association of corporations that operate facilities within Public Service’s service territory and purchases electricity and related energy services from the Company.  CEC claims a pecuniary and tangible interest in that granting the applications would have “a direct and substantial impact on the rates and charges [Public Service] ultimately imposes … and potentially on the reliability of service.”
 

15. Climax operates the Climax and Henderson molybdenum mines and is one of Public Service’s largest electric customers.  Climax states that the projects affect its interests because the outcome of the application could affect Public Service’s costs to customers and “possibly the reliability of Climax’s electrical service.”
  

16. RMELC/CBCTC is a nonprofit labor interest group providing a “voice for workers and unions to engage … on pressing environmental and energy issues.”  CBCTC is comprised of 23 Craft Local Unions representing 13 national and international unions. Collectively, within their joint pleading, RMELC/CBCTC state they have a pecuniary and tangible interest in the proceeding because they advocate on behalf of environmental and labor interests and Best Value Employment Metric (BVEM).
 
17. TradeWind is an Independent Power Producer that has been developing the Cheyenne Ridge Wind Farm project for over ten years.  TradeWind supports the application and seeks to intervene “to assist the Commission in arriving at a just and reasonable determination….”  As the developer of the Cheyenne Ridge Windfarm, TradeWind claims a substantial pecuniary and tangible interest in approval of the project, and discusses each area of Rule 1401.
 

18. The CEO’s Motion notes that, under § 40-6-108(2)(b), C.R.S., the CEO has leave to intervene as of right in matters before the Commission when such interventions are timely. However, CEO recognizes that its intervention comes after the intervention period established in Decision No. C19-0008-I, issued on January 3, 2019. In support of its request for late intervention, CEO states that the recent elections and change in director of the CEO delayed its response to the deadline for interventions.

19. All filings request permissive intervention. Rule 1401(c), 4 CCR 723-1, states in relevant part: 

A motion to permissively intervene shall state the specific grounds relied upon for intervention; the claim or defense within the scope of the Commission’s jurisdiction on which the requested intervention is based, including the specific interest that justifies intervention; and why the filer is positioned to represent that interest in a manner that will advance the just resolution of the proceeding. The motion must demonstrate that the subject proceeding may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented. … The Commission will consider these factors in determining whether permissive intervention should be granted. Subjective, policy, or academic interest in a proceeding is not a sufficient basis to intervene. 

20. Pursuant to Rule 1500, 4 CCR 723-1, the person seeking leave to intervene by permission bears the burden of proof with respect to the relief sought. 

21. The interventions requested by CEC, WRA, TradeWind, IBEW Local 111, RMELC/CBCTC, Climax, and CEO are unopposed.  We find CEO shows good cause for its late filing.  We advise prospective intervenors to review Rule 1401 to ensure that pleadings include the required demonstrations included in the rule and are presented appropriately (e.g., as motions rather than petitions).  Nevertheless, particularly given that the requested interventions are unopposed, we permit each intervention pursuant to the discretion afforded the Commission in Rule 1401.  

22. The intervention requests from CEC, WRA, TradeWind, IBEW Local 111, RMELC/CBCTC, Climax, and CEO are granted. 

23. Therefore, in addition to Public Service, Staff, OCC, CEC, WRA, TradeWind, RMELC/CBCTC, IBEW Local 111, Climax, and CEO are parties to this proceeding. 
D. Omnibus Motion and Procedural Schedule

24. In its Omnibus Motion, Public Service requests that, if the Application is contested, the Commission hear the matter en banc.  Based on the interventions, we find that this matter is contested and that an evidentiary hearing is necessary.  To attempt to accommodate Public Service’s request for an expedited procedural schedule, we will hear this matter en banc. 

25. In addition, Public Service presented a proposed procedural schedule through its Omnibus Motion.  Staff, WRA, and RMELC/CBCTC each requested changes to the proposed schedule in their respective intervention. Public Service, in its response to interventions, proposed a new procedural schedule that the Company represents address the concerns raised by Staff.  We note that the changes made to accommodate Staff appear to also satisfy the request by WRA for changes to the schedule.

26. RMELC/CBCTC argues that while securing the full value of the PTC is important, that the schedule put forward by Public Service is “overly aggressive” and “likely to compromise the ability of interested parties to meaningfully participate in this proceeding.” RMELC/CBCTC proposes an alternative procedural schedule that culminates when the Commission issues its decision on June 1, 2019. 

27. RMELC asserts that the proposed procedural schedule may “compromise” the ability of other parties.  However, other than Staff and WRA, no party has opposed the schedule put forward by Public Service or requested any changes to that schedule.  For its part, RMELC/CBCTC provide no showing as to why it needs an additional month in this proceeding nor how that additional time would result in a more just outcome.  Therefore, we decline to adopt the schedule put forward by RMELC/CBCTC. 

28. We adopt the following procedural schedule requested by Staff and agreed to by Public Service: Answer Testimony due on or before February 22, 2019; Rebuttal Testimony due on or before March 13, 2019; an Evidentiary Hearing is scheduled for March 20 through 22, 2019; Statements of Position shall be due no later than April 1, 2019.  While we do not approve a proposed decision deadline date, we find that this schedule may permit the expedited consideration requested by Public Service that could result in full use of the PTC.
E. Motion for Extraordinary Protection

29. Through its Motion for Extraordinary Protection, Public Service requests extraordinary protection regarding: (1) four core commercial contracts that are highly sensitive to the Company and the vendors that the Company is transacting with in order to develop the Project; (2) the Company’s Balance of Plant (BOP) estimates for work for which the Company is obtaining bids and the resulting BOP contracts; (3) any actual or estimated cost information associated with land rights and acquisitions for the Project; (4) any and all pricing information set forth in the four core commercial contracts, BOP estimates and resulting BOP contracts, or other information that could be used to derive cost figures in those documents; and (5) any information that is considered highly confidential in the Electric Resource Plan (Proceeding No. 16A-0396E) or AD/RR proceedings (Proceeding No. 17A-0797E). 
30. The Company seeks to limit access to information to: (1) the Commission, its advisory staff, the Commission Administrative Law Judges, members of trial staff, employees of the OCC assigned to the proceeding and the Assistant Attorneys General representing the Commission, Staff, and the OCC in this proceeding; (2) Intervenors that do not fall into category (3) would have access to the Highly Confidential Information, restricted, however, to counsel and subject matter experts for such intervenors who provide executed highly confidential 
non-disclosure agreements in the form provided in attachments A and B to the motion; and (3) Intervenors that are developers of energy resources, competitive power producers, existing or potential wholesale customers of developers of energy resources, or entities that might otherwise bid into a future Public Service resource solicitation would not have access to the Highly Confidential information.
31. WRA, Climax, and Local 111 state that they do not oppose the relief requested in the Motion for Extraordinary Protection. 

32. CEC states that, as a “general matter,” it does not oppose the Motion for Extraordinary Protection. However, CEC states the motion contains an “ambiguity” regarding “potential wholesale customers,” which it claims could be interpreted to include some or all of its members. CEC does not object to the listed information being limited to its counsel and subject matter experts as proposed, but seeks clarification on the claimed ambiguity. 

33. RMELC/CBCTC does not oppose the designation of the competitively sensitive core agreements referenced in the motion; however, it does oppose the request to the extent it is “overly broad.” Specifically, RMELC/CBCTC raises concern that the requested protections “will enable [Public Service] to designate any and all [BVEM] data as highly confidential beyond what is contemplated by the [Commission] rules.”
 

In response, Public Service clarifies that counsel and subject matter experts for CEC can receive access to highly confidential information upon filing a non-disclosure agreement. However, regarding BVEM information that is included within the data areas listed, the Company states it continues to seek highly confidential treatment, consistent with past 

34. decisions and to ensure the entities providing the information supply “the most robust information possible.”
 If the Commissioners are inclined to have BVEM information released publicly, Public Service asks that the Commissioners rule on the motion so that the Company can allow entities providing information to factor this into the documentation provided.  

35. Public Service addresses CEC’s concern and no further clarification is necessary. Regarding the concerns raised by RMELC/CBCTC, while we recognize the value of protecting the cost and prices in the contracts related to the development and ownership of the Cheyenne Ridge Windfarm, we find good cause to allow open and transparent access to BVEM information listed in § 40-2-129, C.R.S., that utilities must request. Information listed in § 40-2-129, C.R.S., includes: (1) the availability of training programs, including training through apprenticeship programs registered with the United States Department of Labor, Office of Apprenticeship and Training; (2) employment of Colorado workers as compared to importation of out-of-state workers; (3) long-term career opportunities; and (4) industry-standard wages, health care, and pension benefits. 

36. Therefore, we grant the Motion for Extraordinary Protection, in part.  With the exception of cost and pricing data, the BVEM data listed in § 40-2-129, C.R.S., shall not be afforded extraordinary protection. We direct Public Service to work with TradeWind, the developer of the Cheyenne Ridge Wind project, to ensure that BVEM information is made available. For example, the two companies may redact essential business pricing information (e.g., regarding the cost of the turbines) from the disclosed documents, but those documents should provide sufficient detail to understand the number of jobs created and the potential economic impact, including potential tax benefits, of the Cheyenne Ridge Wind facility. 
II. ORDER

A. It Is Ordered That:

1. The intervention request filed by the Colorado Energy Consumers on January 17, 2019 is granted, consist with the discussion above. 

2. The intervention request filed by Western Resource Advocates on January 17, 2019 is granted, consistent with the discussion above. 

3. The intervention request filed by Climax Molybdenum Company on January 17, 2019 is granted, consistent with the discussion above. 

4. The intervention request filed by International Brotherhood of Electrical Workers, Local No. 111 on January 9, 2019 is granted, consistent with the discussion above. 

5. The intervention request filed jointly by Rocky Mountain and Environmental Labor Coalition and Colorado Building and Construction Trades Council, AFL-CIO, on January 17, 2019 is granted, consistent with the discussion above. 
6. The intervention request filed by TradeWind Energy, Inc. on January 17, 2019, is granted, consistent with the discussion above.  

7. The Motion to Appear Out of Time filed by the Colorado Energy Office on January 22, 2019, is granted consistent with the discussion above. 

8. Consistent with the discussion above, we grant, in part, the Motion for Extraordinary Protection filed by Public Service Company of Colorado (Public Service) on December 21, 2018. 
9. The Omnibus Motion filed on December 21, 2018 by Public Service, is granted, in part, as revised in the response provided on January 22, 2019 consistent with the discussion above.

10. Answer Testimony shall be filed on or before February 22, 2019. 

11. Rebuttal Testimony shall be filed on or before March 13, 2019. 
12. The Commission will hold a hearing at the following dates and times:

DATES:
March 20 through 22, 2019

TIMES:
On March 20, the hearing will begin at 1 p.m. and end not later than 5:00 p.m.

On March 21 and 22 the hearing will begin at 9:00 a.m. and end not later than 5:00 p.m.

PLACE::
Commission Hearing Room
 

1560 Broadway, Suite 250
 

Denver, Colorado

13. Statements of Position shall be filed no later than April 1, 2019.

14. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
January 23, 2019.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JEFFREY P. ACKERMANN 
________________________________


FRANCES A. KONCILJA
________________________________


WENDY M. MOSER
________________________________
                                        Commissioners




� CEC Motion to Intervene at p. 3, ¶ 8.


� Climax Motion to Intervene at p. 3 ¶ 6.


� RMELC/CBCTC Motion to Intervene at p. 2, ¶ 2. 


� TradeWind Motion to Intervene at pp. 2-3, ¶ 5.


� RMELC/CBCTC Motion to Intervene at p. 5, ¶ 11.


� RMELC/CBCTC Motion to Intervene at p. 6 ¶ 13.


� Public Service Response at p. 4, ¶ 8.
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