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I. BY THE COMMISSION

A. Statement

1. This Decision denies the request of Black Hills Colorado Electric, Inc. (Black Hills or Company) in its filing of January 8, 2019, to modify Decision No. C19-0021-I, issued January 7, 2019, through which the Commission referred Black Hills’ Application for Expedited Approval of an Economic Development Rate Tariff (Application) to an Administrative Law Judge (ALJ).

B. Discussion
2. On November 13, 2018, Black Hills requested approval of a new Economic Development Rate (EDR) Tariff that the Company states is authorized by, and complies with, House Bill (HB) 18-1271. Under the Company’s proposed EDR Tariff, eligible customers will have an option to negotiate an economic development rate contract with Black Hills. The Company states the proposed EDR Tariff will allow for mutually-agreeable special rate contracts for the purpose of attracting or encouraging new and existing businesses and industry to establish or expand facilities and operations to promote economic development in the Company’s service territory. Black Hills explains the EDR Tariff also will provide an incentive for new or existing customers to add an additional load of at least three megawatts.
3. HB 18-1271 modifies § 40-3-104.3, C.R.S., to permit electric utilities to offer economic development rates to qualifying commercial or industrial customers. Economic development rates must meet certain criteria, including that: (1) the rate must be lower than the rate the qualifying customer would be or currently is subject to, except the rate must not be lower than the utility’s marginal cost of providing service to the qualifying customer; (2) the rate may be offered for only up to ten years; (3) the rate may not lead to situations where other customers subsidize the cost of providing the economic development rate; (4) the rate may not cause an increase to other utility rates; and (5) other customers on the utility’s system may not experience a rate increase due to the offered economic development rate.

4. By the Application, Black Hills requests the Commission: (1) enter an order approving the EDR Tariff effective January 15, 2019; (2) provide certain clarifications on HB 18-1271; (3) direct the Company to file, on not less than two business days’ notice, tariff sheets in substantially identical form to the pro forma tariff sheets in the Application; and (4) to the extent necessary or appropriate, grant such waivers, conditions, approvals, or other relief.
5. Black Hills requests expedited approval of the Application.  Black Hills states it is essential to put the EDR option in place as soon as possible and that encouraging new economic development is critical to its service territory. Black Hills explains that by increasing load growth within the constraints of HB 18-1271, the Company may assist in facilitating job growth in its service territory and potentially increase employment, salaries and wages, and local tax revenues.  Black Hills warns that the Commission’s delay in approving Black Hills’ proposed EDR Tariff will postpone the benefits to Black Hills’ service territory of economic growth and development.  Notwithstanding these statements, Black Hills proposes no procedures for expedited consideration of the Application, such as a request for a shortened notice and intervention period.  Black Hills argues that no hearing on the proposed EDR Tariff is necessary, but if the Commission requires a hearing, the Company requests a procedural schedule providing for a decision on the Application within 120 days after the Application is deemed complete.

6. The Commission issued a Notice of Application Filed on November 13, 2018, establishing an intervention period through December 13, 2018. 
7. On November 20, 2018, Staff of the Colorado Public Utilities Commission (Staff) filed a notice of intervention by right and a request for hearing. Staff seeks to examine the reasonableness of the Company’s determination of the marginal cost of providing service to the qualifying customer; the reasonableness of the Company’s methodology of demonstrating that other customers’ rates will not increase as a result of the EDR Tariff; and the potential for “stranded costs” as a result of the EDR Tariff.

8. On December 6, 2018, Cripple Creek & Victor Gold Mining Company, LLC (CC&V) filed a request for permissive intervention. CC&V states that as one of Black Hills’ largest industrial customers, it may be eligible to avail itself of Black Hills’ proposed EDR Tariff in the future. CC&V further states it is a major economic engine in the area and seeks to ensure it does not incur rate increases or subsidize any of Black Hills’ potential EDR special contracts.

9. On December 12, 2018, the Colorado Office of Consumer Counsel (OCC) filed a notice of intervention by right and a request for hearing. Among several issues listed in its intervention, the OCC seeks to examine: whether the EDR Tariff results in rates that are not lower than the utility’s marginal cost of providing service to the qualifying customer; whether the rates assessed to other customers result in cross subsidization; whether other customers on Black Hills’ system will experience a rate increase due to the EDR Tariff rates; and whether the proposed EDR rates cause additional corporate expenses and other fixed costs to be allocated to the Colorado jurisdiction.
10. Also on December 12, 2018, requests for permissive intervention were filed by the City of Pueblo (Pueblo), the Fountain Valley Authority (FVA), and the Board of County Commissioners of the County of Pueblo (Pueblo County).  Pueblo County requests a hearing.  

11. Pueblo and FVA state they are among the largest commercial customers of Black Hills and may request a contract under the Company’s proposed EDR Tariff in the future. They further state they have an interest in ensuring they do not incur rate increases or subsidize any of Black Hills’ potential EDR special contracts.
12. Pueblo County intends to examine: the terms and conditions of the EDR Tariff; the degree to which, if any, the EDR Tariff creates unreasonable cross subsidies; the appropriate amount of discretion that Black Hills should have in allowing customers to access the EDR Tariff; the appropriate methodology to determine the marginal costs; the propriety of Black Hills’ proposed “net benefit approach;” and the need and propriety for the clarifications that Black Hills seeks with regard to HB 18-1271.

13. On December 19, 2018, at its weekly meeting, the Commission deemed the Application complete by minute entry for purposes of § 40-6-109.5, C.R.S.

14. On January 7, 2019, by Decision No. C19-0021-I, the Commission referred the matter to an ALJ. We directed the ALJ to address the requests for intervention filed by CC&V, Pueblo, FVA, and Pueblo County. We further directed the ALJ to develop a robust evidentiary record with regard to the Application, the issues raised in the intervention filings, and other topics addressed by the parties during the proceeding. We also determined the ALJ’s recommended decision must contain a thorough analysis of the proposed EDR Tariff vis-à-vis the requirements of HB 18-1271.

15. In addition, we stated in Decision No. C19-0021-I that the referral of this matter to an ALJ may prevent the consideration of the Application in a manner as expedited as requested by Black Hills. We permitted Black Hills to file an appropriate pleading for relief in the event a new or existing customer eligible for the proposed EDR Tariff plans to establish or expand facilities and operations in the Company’s service territory.  

C. Request to Modify Decision No. C19-0021-I

16. In its January 8, 2019 filing, Black Hills renews its request for expedited approval of the proposed EDR Tariff. Black Hills also states the Company seeks a decision no later than April 18, 2019, or 120 days following the date the Commission deemed the Application complete.

17. Black Hills states the Company had several discussions with potential customers about the EDR Tariff and has been able to enter into an agreement with a particular new customer under the terms of the proposed EDR Tariff. Black Hills states the Company intends to submit that agreement to the Commission within the following weeks and that the Company is currently working on testimony to support the future filing.  

18. Black Hills argues that expedited approval of the proposed EDR Tariff is “absolutely necessary” to ensure the benefits of new economic development occur. Black Hills states the economic development and related benefits associated with the new customer will not materialize if the EDR Tariff is not expeditiously approved “based on its discussions with the new customer and the situations of the competitive economic environment the customer faces.”
  

D. Findings and Conclusions

19. In its January 8, 2019 filing, Black Hills does not address, either procedurally or substantively, the issues raised by Staff, the OCC, or Pueblo County in their requests for hearing. Black Hills also does not provide any procedural or substantive response to the Commission’s stated interest in a robust analysis of the proposed EDR Tariff vis-à-vis the requirements of 
HB 18-1271 as set forth in Decision No. C19-0021-I.
20. Section 40-3-104.3(1)(a), C.R.S., permits an electric utility to file an application with the Commission for authorization to provide electric service to a potential customer by contract without reference to the utility’s tariffs on file with the Commission, provided that the Commission finds that: (1) the price of the service is not below that service’s variable cost; (2) the potential customer has expressed its intention to decline service or to pursue the purchase of alternate services from another provider; (3) the approval of the application will not adversely affect the utility’s remaining customers; and (4) the approval of the application is in the public interest. Section 40-3-104.3(1)(b), C.R.S., establishes expedited procedures for consideration of the special contract and generally requires the Commission to approve or deny the application within 30 days.
21. We conclude that reconsideration of our decision to refer this matter to an ALJ is not necessary. The longstanding provisions in § 40-3-104.3(1)(a) and (b), C.R.S., provide Black Hills an avenue for capturing on a highly expedited basis the claimed benefits of securing the new customer referenced in the Company’s January 8, 2019 filing.  
22. The Commission is positioned to complete a thorough analysis of the proposed EDR Tariff for general applicability pursuant to the new provisions in § 40-3-104.3(6)-(8), C.R.S., as enacted in HB 18-1271, using its normal review procedures. We also decline to modify our advisements to the ALJ set forth in Decision No. C19-0021-I.

23. Black Hills’ request to modify Decision No. C19-0021-I is therefore denied.
II. ORDER

A. It Is Ordered That:

1. The request of Black Hills Colorado Electric, Inc. (Black Hills) in its filing of January 8, 2019, to modify Decision No. C19-0021-I is denied, consistent with the discussion above.

2. The referral to an Administrative Law Judge (ALJ) of the Application for Expedited Approval of an Economic Development Rate Tariff, filed by Black Hills on November 13, 2018, is upheld. 

3. In accordance with Decision No. C19-0021-I, the ALJ shall rule on the permissive interventions filed by Cripple Creek & Victor Gold Mining Company, LLC; the City of Pueblo; the Fountain Valley Authority; and the Board of County Commissioners of the County of Pueblo.

4. The ALJ shall establish a hearing date and other procedures by a separate decision.

5. This Decision is effective upon its Mailed Date. 

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 16, 2019.
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� Black Hills Request at p. 3.
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