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PROCEEDING18A-0505E NO. 18A-0505E
IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS BOONE HILL 1 FACILITY.

PROCEEDING NO. 18A-0506E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS BOONE HILL 2.

PROCEEDING NO. 18A-0507E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS BOONE HILL 3.

PROCEEDING NO. 18A-0508E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS PUEBLO SOLAR.

PROCEEDING NO. 18A-0509E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS TWIN PEAKS 1.

PROCEEDING NO. 18A-0510E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS TWIN PEAKS 2.

PROCEEDING NO. 18A-0511E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS TWIN PEAKS 3.

PROCEEDING NO. 18A-0512E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS TWIN PEAKS 4.

PROCEEDING NO. 18A-0513E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS TWIN PEAKS 5.

PROCEEDING NO. 18A-0514E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS TWIN PEAKS 6.

PROCEEDING NO. 18A-0515E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 1.

PROCEEDING NO. 18A-0516E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 2.

PROCEEDING NO. 18A-0517E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 3.

PROCEEDING NO. 18A-0518E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 4.

PROCEEDING NO. 18A-0519E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 5.

PROCEEDING NO. 18A-0520E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 6.

PROCEEDING NO. 18A-0521E

IN THE MATTER OF THE APPLICATION OF SPOWER DEVELOPMENT COMPANY, LLC (SPOWER), FOR AN ADJUDICATION AND ENFORCEMENT OF A LEGALLY ENFORCEABLE OBLIGATION ON THE PART OF PUBLIC SERVICE COMPANY OF COLORADO TO PURCHASE ENERGY AND CAPACITY FROM A QUALIFYING FACILITY KNOWN AS FRONT PAGE WIND 7.
Interim Decision Staying Recommended Decision No. R18-1179 and maintaining exception Deadline of January 22, 2019
Mailed Date:  
January 16, 2019
Adopted Date:  
January 9, 2019
I. BY THE COMMISSION

A. Statement

1. This Decision stays Recommended Decision No. R18-1179, issued December 31, 2018, pursuant to Rule 1505 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 721-1. 

B. Discussion, Findings, and Conclusions

2. Applicant sPower Development Company, LLC (sPower) filed the 
17 above-captioned applications, consolidated into Proceeding No. 18A-0505E, et seq.,
 relating to alleged Qualifying Facilities (QFs) under the Public Utility Regulatory Policies Act of 1978, as amended (PURPA). Applicant sPower requests that the Commission determine that sPower established a Legally Enforceable Obligation pursuant to PURPA, requiring that Public Service Company of Colorado (Public Service) purchase capacity and energy from each of these 17 sPower facilities.
3. Applicant is also currently pursuing a challenge to current Commission Rule 3902(c), 4 CCR 723-3 of the Rules Regulating Electric Utilities (Electric Rules), in Colorado Federal District Court (Court).
  Applicant claims that the second sentence of Rule 3902(c) has prohibited QFs from appropriately pursuing legally enforceable obligations in Colorado, and claims that this alleged prohibition is incompliant with PURPA.  The Commission does not agree that its current rules are incompliant with PURPA. Nevertheless, the Commission has recognized that Rule 3902(c) conflicts with certain provisions in the Electric Rules. The Commission has continued to inform the Court of ongoing efforts to update and revise its Electric Rules, including rules relating to QF procurement of legally enforceable obligations, presently at 4 CCR 723-3-3900, et seq. (QF Rules). 
4. Commission efforts are aimed at both comprehensive rulemaking to revise the Electric Rules,
 and also narrowly focused rulemaking as necessary, including regarding Rule 3902(c) in Proceeding No. 18R-0492E. On July 25, 2018, the Commission issued a notice of proposed rulemaking (NOPR) stating its intent to consider striking the second sentence of Rule 3902(c) given its inconsistencies with provisions within the Electric Rules.
  
Following the issuance of the Rule 3902(c) NOPR and the filing of sPower’s applications alleging legally enforceable obligations in Colorado,
 on August 8, 2018, the Court held a status conference and discussed, among other updates, ongoing state proceedings, including without limitation, the status of the Commission’s notice of proposed rulemaking 

5. proceedings and sPower’s applications. By order of the Court, the Federal litigation is currently administratively closed. The Court requires an update from the parties – which includes the Commission, Black Hills, Public Service, and sPower – ten days following resolution of both the narrow Rule 3902(c) NOPR and the sPower application adjudications.
 
6. Through the remainder of 2018, the Commission moved forward with its narrow Rule 3902(c) rulemaking, as well as a comprehensive rulemaking to revise the Electric Rules, and the Administrative Law Judge (ALJ) continued his review of the adjudicated matters regarding sPower’s claims in these consolidated proceedings. Through its Decision issued November 27, 2018, although the Commission remained resolute that a comprehensive NOPR on the Electric Rules was necessary, including the QF Rules encompassing Rule 3902(c), the Commission found it appropriate to strike the second sentence of Rule 3902(c) as inconsistent with other Electric Rules.
  Requests for rehearing, reargument, or reconsideration of the Commission’s November 27, 2018, Decision permitted pursuant to § 40-6-114, C.R.S., are pending and have not been decided in Proceeding No. 18R-0492E. 
7. On December 31, 2018, the assigned ALJ issued Decision No. R18-1179 in these consolidated proceedings regarding sPower’s claims of legally enforceable obligations with Public Service. The ALJ granted the joint motion seeking to dismiss all of sPower’s applications. Parties may file exceptions to the Recommended Decision pursuant to § 40-6-109(2), C.R.S., through January 22, 2019. 
8. Through this Decision we stay Recommended Decision No. R18-1179. We find staying the Recommended Decision is prudent given party arguments that implicate ongoing rulemaking proceedings currently before the Commission, and because it will align our considerations of issues related to QFs such that we can provide a comprehensive update to the Federal Court when necessary. 

9. Pursuant to § 40-6-109(2), C.R.S., exceptions to the Recommended Decision are due no later than January 22, 2019. We retain the filing date for exceptions, as well as the 14-day response time permitted in the event exceptions are filed.  
II. ORDER

A. It Is Ordered That:

1. Decision No. R18-1179, issued December 31, 2018, is stayed, consistent with the discussion above. 

2. Exceptions shall be filed no later than January 22, 2019, pursuant to 
§ 40-6-109(2), C.R.S. 
3. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
January 9, 2019.
	 (S E A L)
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Director
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________________________________


FRANCES A. KONCILJA
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                                        Commissioners




� Decision No. R18-0869-I, issued September 25, 2018, Proceeding No. 18R-0505, et seq.


�  sPower Development Co., LLC v. Colo. Pub. Util’ Comm’n, Case No. 1:17-cv-00683-CMA-NYW.


�  See, e.g., Decision No. C17-0878, issued October 26, 2017, Proceeding No. 17M-0694E.


�  Decision No. C18-0601, issued July 25, 2018, Proceeding No. 18R-0492E.


� In addition to the above-captioned application regarding sPower’s claims of a legally enforceable obligation with Public Service, sPower also filed an application regarding its claim of a legally enforceable obligation with Black Hills Electric Inc. (Black Hills). See Proceeding No. 18A-0524E. 


� Order Granting Defendants’ Joint Request for Administrative Closure, issued November 15, 2018, sPower v. PUC, Case No. 1:17-cv-00683-CMA-NYW.


� Decision No. C18-1045, issued November 27, 2018, Proceeding No. 18R-0492E. 
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