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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of Recommended Decision No. R18-0968 issued on October 31, 2018, by Hearing Commissioner Frances A. Koncilja (Recommended Decision). The Recommended Decision adopts amendments to the Commission’s Rules Regulating Transportation by Motor Vehicle found at 4 Code of Colorado Regulations (CCR) 723-6 (Recommended Rules). By Interim Decision No. C18-1009-I, issued November 13, 2018, we stayed the Recommended Decision to allow for full review of the proposed rules. On November 20, 2018, six separate parties filed exceptions to the Recommended Decision. 
2. By this Decision, we grant in part, and deny in part, the exceptions filed in this Proceeding, and adopt the Recommended Rules with certain modifications identified in the discussion section below in the redline in Attachment A and in the final format in Attachment B to this Decision. We believe the amendments made in the Recommended Rules to our current Rules Regulating Transportation by Motor Vehicle, with the modifications adopted in this Decision, enhance public safety, protect consumers, provide clarity and conciseness, and make the rules more effective and efficient. In addition, our amendments reflect recent legislative changes. Finally, we believe the rules as adopted strike a balance between providing regulated industries the opportunity to fairly compete in the marketplace, while protecting consumers and enhancing safety. 
B. Background

3. By Decision No. C17-0976, issued November 30, 2017, we issued a Notice of Proposed Rulemaking (NOPR) and assigned Commissioner Frances A. Koncilja as Hearing Commissioner in accordance with § 40-6-109(2), C.R.S.  The NOPR was published in the December 10, 2017, edition of The Colorado Register and on the Commission’s website.

4. The purpose of this Proceeding is to amend the Rules Regulating Transportation by Motor Vehicle, found at 4 CCR 723-6. The statutory authority for these rules is found at §§ 40-2-108; 40-2-110.5(8); 40-3-101(1); 40-3-102; 40-3-103; 40-3-110; 40-4-101; 40-5-105; 40-7-113(2); 40-7-112 and 113; 40-10.1-101 through 705; 42-4-235; 42-4-1809(2)(a); 
42-4-2108(2)(a); 42-20-201 et seq.; 42-20-501 et seq.; and 24-4-104(4), C.R.S. 
5. Public Comment hearings were conducted by the Hearing Commissioner on February 20 and 21, 2018; March 29, 2018; May 31, 2018; and June 26, 2018. Transcripts of these hearings, totaling approximately 650 pages, were placed into the record of this Proceeding. In addition, interested parties filed numerous written comments into the record, and Commission Transportation Staff (Staff) filed supplemental factual information into the record at the request of the Hearing Commissioner. 

6. On October 31, 2018, Hearing Commissioner Koncilja issued her Recommended Decision. By Interim Decision No. C18-1009-I, issued November 13, 2018, pursuant to 
§ 40-6-109(2), C.R.S., the Commission stayed on its own motion, the Recommended Decision because of the press of business and in order to allow for a full review of the recommendations made by Hearing Commissioner Koncilja. On November 20, 2018, the following interested parties filed exceptions to the Recommended Decision: Colorado Limousine Association; Prestige Worldwide Transportation Inc.; Towne & Country Limousine Inc.; A Custom Coach Transportation; Carey Limousine; and ABC Shuttle. These are all members or representatives of the luxury limousine industry, with the exception of ABC Shuttle, which also has a certificate of public convenience and necessity to provide shuttle service. These exceptions are addressed below in the rule-by-rule discussion.
7. We deliberated at our December 12, 2018, Commissioners’ Weekly Meeting and granted in part, and denied in part, the exceptions, and adopted the Recommended Rules with certain modifications, identified in the discussion below and shown in redline in Attachment A and in final format in Attachment B to this Decision.
C. Discussion 

8. Below, we address each rule for which exceptions were filed or that we modified on our own motion. The rules are organized into five categories: General Provisions, Safety Rules, Fully Regulated Intrastate Carrier Rules, Motor Carriers Providing Taxicab Service Rules, and Limited Regulation Carrier Rules. This discussion does not address modifications to correct minor omissions or mistakes, which amount to scrivener’s error. All of our modifications to the Recommended Rules, substantive and scrivener’s error, are shown in redline in Attachment A  and in final format in Attachment B to this Decision. 

1. General Provisions

Rule 6001(iii).  “Out-of-Service”
9. This rule defines driver or vehicle “Out-of-Service” status. We clarify the rule to indicate that a driver or vehicle may be placed out-of-service for violation of the Commission’s safety rules or the Commercial Vehicle Safety Alliance out-of-service criteria, which are referenced in Rules 6106 (c) and (d) addressing inspection of drivers and vehicles.
Rule 6008(j).  Administrative Cancellation 
10. This rule provides for administrative cancellation by the Commission of certificates of insurance and surety bonds. We modify subsection (j)(II) of the Recommended Rule to refer to “Fully Regulated Intrastate Carrier” instead of to “regulated Motor Carrier.” This correction conforms the language in the rule to use the new defined term “Fully Regulated Intrastate Carrier,” as introduced in the Recommended Rules. 

Rule 6015(a).  Exterior Vehicle Markings  

11. This rule establishes requirements for external vehicle markings. We modify subsection (a)(V) of the Recommended Rule to more clearly identify the carriers subject to this subsection, which excludes luxury limousine carriers. We also modify subsection (a)(VII) of the Recommended Rule to allow the external vehicle markings to be “permanently affixed” to the vehicle, rather than painted on, to afford more flexibility to carriers.

Rule 6018.  Civil Penalties
12. This rule, in subsection (e), provides a table specifying the maximum penalty that may be assessed for violation of certain Commission rules. We modify the table in subsection (e) of the Recommended Rule to make the following corrections to rule cross-references:  Rule 6106(a)(II)(C) is the relevant rule for failure to return a completed Driver/Vehicle Compliance Report, with a $500 fine; Rule 6114 at subsections (c), (d), (e), (i), and (j) is the relevant rule for fingerprint-based criminal history record checks, with a $225 fine; and Rules 6256 and 6304 are the relevant rules for failure to display taxicab or livery license plates, with a $225 fine.

13. Exceptions to this proposed rule were filed by John Hafer of A Custom Coach; Chris Haisky of Towne & Country Limousine Inc.; and Doug Pooley, counsel for Colorado Limousine Association. 

14. Mr. Hafer requests we re-evaluate the penalties to avoid imposing a financial burden on small companies. He believes the Commission’s intent is not to shut down existing companies by assessing fines. 

15. Mr. Haisky similarly suggests the penalties are too high and would cause a financial burden. He explains that, with small profit margins, small companies may be forced to close their business, which should not be the Commission’s intent in assessing fines. He requests the penalties be reduced to a reasonable level. Specifically, he argues that fines for reporting errors are too high for such a minor issue, and that, in some areas, the fines have nothing to do with safety concerns.

16. Mr. Pooley, on behalf of Colorado Limousine Association, maintains there has been a recent trend by Staff to assess and increase fines rather than obtain corrective action.

17. Although we recognize the concerns raised in the exceptions, we deny the exceptions and adopt the Recommended Rule with the limited corrections to cross-references identified above. The penalty amounts in table (e) of this rule are all consistent with applicable statutory requirements. See, e.g., § 40-7-113(1)(b), C.R.S. (establishing maximum civil penalty of $1,100 for operating as a common carrier without certificate); Rule 6018(e) (setting maximum civil penalty at $1,100 for the same violation). In addition, the penalty amounts are all equal to or less than the fines in the current rule.

Rule 6020.  Report by Staff
18. This rule requires Staff to prepare an annual report to the Commissioners and the Director, reporting on financial and operational data identified in the rule. The first report is due July 1, 2019. We expressed concerns that requiring this report by rule could present procedural irregularities in the event Staff is late in submitting a report or that Staff requires a waiver of a particular requirement; however, this can be addressed through conversations with Staff, given that we work in close physical proximity, and ultimately decided that we preferred to keep this requirement in the rule given the value of this report. We adopt the Recommended Rule.

2. Safety Rules

Rule 6100.  Applicability of Safety Rules
19. This rule identifies the carriers subject to the safety rules in Rules 6100 through 6199. We modify subsection (a)(II) of the Recommended Rule to clarify that these rules apply to all vehicles of common carriers, contract carriers, limited regulation carriers, and Large Market Taxicab Service carriers (LMTs). We also modify subsection (b) of the Recommended Rule to expand the list of Federal Motor Carrier Safety Administration (FMCSA) regulations incorporated by reference into our rules.

Rule 6102.  Annual Motor Vehicle Identification Fees and Vehicle Registry
20. This rule implements a new requirement for carriers to provide the manufacturer, type, make, model year, vehicle identification number (VIN), license plate, mileage, date of purchase and, if applicable, the Denver International Airport Automated Vehicle Identification (AVI) tag number, for each vehicle operated. The rule contemplates eventually compiling this information in a digital registry, where Staff can easily access this information, especially from the field when conducting inspections. The intent is to tie specific vehicle stamps to specific vehicles, thereby better equipping Staff to verify and inspect the actual number of vehicles being operated by a carrier. This is consistent with § 40-10.1-111(2), C.R.S., which provides that a motor carrier shall not operate a vehicle without paying the annual fee for each vehicle, and specifies such fees “are creditable only to the specific vehicles for which the fees have been paid.”

21. Exceptions were filed by Jody Cowen of Carey Limousine; Jason Ramsey of Prestige Worldwide Transportation Inc.; and Doug Pooley, counsel for Colorado Limousine Association. 

22. Ms. Cowen cautions that requiring carriers to submit vehicle identification information is time consuming and creates a large burden for a non-safety issue. She contends the Commission lacks the staff resources to collect and monitor this information. She believes carriers should be able to purchase extra stamps, for example, in case a windshield needs to be replaced or a new vehicle is added during the year. 

23. Mr. Ramsey also cautions that requiring carriers to submit vehicle identification information is time consuming, costly, and requires staff resources the Commission lacks. He also concludes this requirement creates a large burden for a non-safety issue.

24. Mr. Pooley, on behalf of Colorado Limousine Association, similarly objects to requiring specific vehicle information for stamps, echoing that carriers desire the option to purchase extra stamps to use over the year to replace broken windshields or add rental vehicles. He claims this is particularly important for operators in distant locations. In addition, he suggests that rather than collect this information from carriers, the Commission could obtain it from insurance companies along with the required proof of insurance.

25. We find the benefits of requiring this information outweigh the burden on the industry, namely, that it will make safety inspections and enforcement exponentially more efficient. Although, as Mr. Pooley suggests, vehicle information could conceivably be obtained through insurance forms, we decline to pursue that approach, as it would require excessive Staff resources to collect and review these forms.
 We uphold the Hearing Commissioner’s finding that this approach is burdensome to an already overworked Staff while the corresponding burden on industry is minimal.
 We therefore deny the exceptions and adopt the Recommended Rule without modification.

Rule 6103.  Vehicle Inspectors
26. This rule establishes qualification requirements for vehicle mechanic inspectors. The Recommended Rule requires mechanics to be Automotive Service Excellence (ASE) certified and employed by a company authorized to do business in Colorado. This is stricter than the current rule, which applies the federal standard that allows a mechanic to be ASE-certified or certified based on training and on experience. See, FMCSA regulations at 49 Code of Federal Regulations (C.F.R.) § 396.19 (establishing qualifications).

27. Exceptions were filed by Abdi Buni of ABC Shuttle; Jody Cowen of Carey Limousine; Jason Ramsey of Prestige Worldwide Transportation Inc.; Chris Haisky of Towne & Country Limousine Inc.; and Doug Pooley, counsel for Colorado Limousine Association, in each case, opposing the requirement that inspections be performed exclusively by an ASE-certified mechanic.

28. Mr. Buni asks the Commission to retain the current rule, as this would leave more shops available to provide inspections. He also cautions the price of ASE-certified mechanics can be higher than non-certified mechanics.

29. Ms. Cowen notes that many carriers operate under both Commission and federal authority, and suggests that if inspection requirements are not the same, carriers could be required to incur the expense of taking vehicles to more than one inspector.

30. Mr. Ramsey states that, for carriers operating in the mountain areas, locating an ASE-certified mechanic is difficult, particularly one that is certified in all appropriate disciplines. 

31. Mr. Haisky states that shops are willing to conduct Commission inspections, but do not necessarily employ ASE-certified mechanics—and those that do cost more. He adds that requiring carriers to locate an ASE-certified mechanic might create a backlog of inspections, causing carriers to be out of service while waiting for their inspection. He also states that dealers with ASE-certified mechanics are reluctant to provide inspection services because repair work is more profitable. 

32. Mr. Pooley, on behalf of Colorado Limousine Association, states that most dealers with ASE-certified mechanics are reluctant to provide inspection services due to perceived liabilities. 

33. With due consideration to the concerns raised on exceptions, we find the safety benefit of ensuring that inspections are conducted by competent mechanics, evidenced by their ASE certification, outweighs the burden on industry. We uphold the Hearing Commissioner’s finding that this modification should make the inspection process more efficient and more reliable. We clarify the Recommended Rule to specify that, for commercial motor vehicles subject to federal jurisdiction, the federal FMCSA standard applies instead of our rule. 
See 49 C.F.R. § 390.5 (defining “commercial motor vehicle”). Other than this modification, we deny the exceptions and adopt the Recommended Rule. 

Rule 6104.  Safety Inspections of Motor Vehicles
34. This rule establishes inspection criteria for vehicles subject to Commission safety inspection. Subsection (a) of the Recommended Rule requires an initial inspection of any vehicle to be used by a carrier and periodic inspections thereafter, at least once per year or as required by rule or order. Subsection (b) of the Recommended Rule lists the inspection criteria.

35. Exceptions were filed by Jason Ramsey of Prestige Worldwide Transportation Inc.; and Doug Pooley, counsel for Colorado Limousine Association.

36. Mr. Ramsey suggests that newly-titled vehicles purchased from a dealer (thus not in a private sale) should be exempt from initial inspection. He reasons that, most used cars sold today at a dealership already come pre-inspected by the dealership’s mechanics. 

37. Mr. Pooley, on behalf of Colorado Limousine Association, suggests exempting from initial inspection any vehicles purchased “new” (less than 2,000 miles) directly from a dealer or manufacturer. He states these vehicles already must be sold in compliance with the inspection requirements in Rule 6104, so requiring an initial inspection for these new vehicles creates an unnecessary financial burden on carriers.

38. We deny the exceptions and adopt the Recommended Rule without modification. Unfortunately, there simply is no way currently for Staff to determine whether a vehicle was new from the showroom when purchased, therefore out of concern for safety we must apply this requirement to all vehicles. 

Rule 6105.  Daily Vehicle Inspection Report

39. This rule requires preparation of a Daily Vehicle Inspection Report (DVIR) at the completion of each day, for each vehicle operated. As set forth in subsection (a) of the Recommended Rule, this requirement does not apply to one-vehicle, one-driver operations. 

40. Exceptions were filed by Jody Cowen of Carey Limousine; Jason Ramsey of Prestige Worldwide Transportation Inc.; John Hafer of A Custom Coach; and Chris Haisky of Towne & Country Limousine Inc., in each case, requesting the DVIR be required of all carriers, regardless of fleet size, on grounds this is a safety rule that should apply universally.

41. We deny these exceptions. In one-vehicle, one-driver operations, the driver is intimately familiar with the condition of the vehicle as that driver is the only person using the vehicle day-to-day. The purpose of this rule is to ensure the safety of vehicles when different drivers are assigned to the same vehicle, in which case a particular driver may not necessarily know about issues arising the previous day or week.

42. Mr. Haisky also proposes the DVIR should be required of transportation network companies (TNCs) operating under Part 6 of Article 10.1, Title 40, C.R.S. We decline to adopt this change. Similar to one-vehicle, one-driver operations, TNC drivers typically use their personal vehicle to drive for the TNC and therefore are intimately familiar with the condition of the vehicle. 

Rule 6106.  Inspection Process by Enforcement Official

43. This rule establishes requirements for inspection of drivers and vehicles by Staff. We modify subsection (a)(I) of the Recommended Rule to allow a driver to mail “or electronically submit” to the carrier any Driver/Vehicle Compliance Report prepared by enforcement staff and given to the driver. 

44. We modify subsection (c) of the Recommended Rule to clarify a vehicle shall be placed out-of-service if it would likely cause an accident or breakdown due to its condition pursuant to Commercial Vehicle Safety Alliance out-of-service criteria “or Commission safety rules.” We similarly modify subsection (d) of the Recommended Rule to clarify a driver shall be placed out-of-service if he or she would likely cause an accident pursuant to Commercial Vehicle Safety Alliance criteria “or Commission safety rules.”

45. We also modify subsection (k) of the Recommended Rule to require that written certification of removal or resolution of a condition for which a driver or vehicle was placed out of service be provided to the Commission within 15 days.
Rule 6107.  Driver Minimum Qualifications
46. This rule, at subsection (b), specifies the driver qualification documents that a carrier must require its drivers to maintain on their person or in their vehicle. We modify the Recommended Rule to clarify that these documents are to be kept on the driver’s person or in the vehicle they operate for the carrier.

Rule 6108.  Driver Qualification File

47. This rule requires a carrier to maintain certain records for each of its drivers. We modify the title of the Recommended Rule to read “Driver Qualification File and Records” to better describe its content. We also modify subsection (c) of the Recommended Rule to require a carrier to keep on file a driver’s fingerprint qualification “status” instead of “letter.” This change is made because the Commission will no longer receive paper fingerprint cards from driver applicants and therefore may no longer have an address on file to send a paper letter. (This transition to digital fingerprinting is also addressed in our discussion below of Rule 6114.)

Rule 6109.  Proof of Medical Fitness

48. This rule requires medical certification of drivers. We modify subsection (a) of the Recommended Rule to clarify that drivers of 16-passenger vehicles must be certified pursuant to the FMCSA regulations at 49 C.F.R. § 391.41, and drivers of 15-passenger vehicles may be certified under the provisions of this rule or 49 C.F.R. § 391.41. We also modify subsection (d) of the Recommended Rule by replacing the reference to “driver certification form” with “medical examination report,” which is the title of the form on the Commission website.

Rule 6110.  Hours of Service
49. This rule establishes requirements for driver hours of service, specifically, 
a 12 hours on, 12 hours off rule (12/12 rule). The Recommended Rule provided an exception for luxury limousine carriers, allowing them to elect instead an alternative accounting method. We modify subsection (b) of the Recommended Rule to expand this exception to all motor carriers, not just luxury limousine carriers (but excluding taxicab carriers and LMTs), and to clarify in subsection (b) that the option is the 12/12 rule or the 10 hours, 15 hours, and 70 hours rule (10/15/70 rule).

50. Exceptions were filed by Abdi Buni of ABC Shuttle; Chris Haisky of Towne & Country Limousine Inc.; and John Hafer of A Custom Coach.

51. Mr. Buni requests the exception to elect the alternative accounting method be expanded to include shuttle service. He states the 12/12 rule may work for taxicab carriers, but would make his business difficult to run and prevent drivers from making a living. He states the 10/15/70 rule better fits his business model and allows his company to compete in the market.

52. We grant this exception and modify subsection (b) of the Recommended Rule to provide that, in lieu of the 12/12 rule, all motor carriers other than motor carriers providing taxicab service may elect to account for driver hours of service using the 10/15/70 rule. Most comments received in this Proceeding objecting to the 12/12 rule were from the luxury limousine industry. Nonetheless, we find good cause to expand this option to shuttle service, as Mr. Buni requests in his exceptions, and to other non-taxicab service providers, to give companies the flexibility to elect the hours accounting method that best fits their business model.  

53. The remaining exceptions concern subsection (c)(IV) of the Recommended Rule. This rule requires a carrier to maintain time records showing a driver’s total number of on-duty hours with other persons during the reporting period. Mr. Haisky states that, with privacy issues, carriers would be at the mercy of their drivers’ honesty. Similarly, Mr. Hafer cautions this puts carriers in a difficult position by leaving them at the mercy of their drivers’ honesty.

54. We deny these exceptions. Subsection (c)(IV) requires only a “good faith” effort by carriers to monitor driver hours performed for other persons—carriers are not held strictly accountable if a driver fails to accurately report its hours with another company. This “good faith” standard is less stringent than the current rule, which includes no such qualification. In addition, the definition of “on-duty” in Rule 6001(hhh) of the Recommended Rules mirrors the federal FMCSA rule except it does not include other work. See FMCSA regulation at 49 C.F.R. § 395.2 (more broadly defining on-duty time). We find this rule appropriately balances the significant safety concern of driver hours with the practical limitations carriers have in obtaining accurate information from their drivers. 

Rule 6111.  Verification of Hours of Service

55. This rule establishes additional requirements for verification of hours of service for certain carriers. We make a minor modification to subsection (a) of the Recommended Rule, replacing “Taxicab Carriers and Large Market Taxicab Service” with the more general “Motor Carriers providing Taxicab Service,” in order to more clearly refer to both taxicab carriers providing service under Part 2 of Article 10.1, Title 40, C.R.S., and LMTs providing service under new Part 7 of Article 10.1, Title 40, C.R.S.


Rule 6113.  Accident Registry
56. This rule requires carriers to maintain a registry of accidents and report certain accidents to the Commission. Exceptions were filed by Jason Ramsey of Prestige Worldwide Transportation Inc.; John Hafer of A Custom Coach; Chris Haisky of Towne & Country Limousine Inc.; and Doug Pooley, counsel for Colorado Limousine Association.

57. Mr. Ramsey cautions this rule is overly burdensome on the industry and that accident reports may not be available for up to 30 days. He suggests insurance companies provide the information directly to the Commission and limit it to accidents where damage exceeds $5,000, or bodily injury results.

58. Mr. Hafer questions how the Commission will track these reports and accidents. He notes the local police department is notified at the time of an accident and also that carriers keep track of this information in their annual profit and loss report to the Internal Revenue Service.

59. Mr. Haisky, like Mr. Ramsey, cautions this rule is overly burdensome in requiring carriers to track these accidents. He suggests the Commission adopt rules similar to the FMCSA rules on accident registry.

60. Mr. Pooley, on behalf of Colorado Limousine Association, suggests extending the deadline for carriers to report accidents. He explains that official accident reports from the police, Department of Transportation, or other investigating agency, may not be immediately available. He also suggests deleting this requirement entirely and instead simply requiring carriers to maintain records of accidents and provide them for Staff inspection upon request.

61. We find the benefit of maintaining this accident registry outweighs the claimed burden to the industry and therefore we deny the exceptions, in part. We agree with the Hearing Commissioner’s finding that this is a safety rule to assist in monitoring the safety of vehicles. We find good cause to extend the accident reporting deadline to 30 days and grant, in part, Mr. Pooley’s exceptions. Accordingly, we modify subsection (d) of the Recommended Rule to lengthen the time to report an accident to the Commission from 5 days, to 30 days; otherwise, we adopt the Recommended Rule with no further modification.


Rule 6114.  Fingerprint-Based Criminal History Record Check
62. This rule replaces current Rule 6105 and establishes a process for fingerprint-based criminal history record checks conducted by the Commission pursuant to § 40-10.1-110, C.R.S. The Colorado Bureau of Investigation (CBI) has moved to digital-based fingerprinting, so it is no longer possible for the Commission to comply with the directive in the statute for drivers to “submit a set of” their fingerprints to the Commission and for the Commission to “forward the fingerprints” to the CBI. See, § 40-10.1-110(1), C.R.S. We find that in this instance, compliance with the explicit language of the statute is impossible given the CBI’s implementation of a digital fingerprinting system. Nevertheless, we find that under the circumstances substantial compliance is still possible, and the Commission can still meet the objective of the statute even if we no longer accept paper cards.
 

The Recommended Rule already incorporated some language adjustments to reflect the CBI move from paper fingerprint cards to digital fingerprinting. We adopt further modifications to subsections (d) and (e) of the Recommended Rule to adjust the rule language to allow for the new CBI digital process. We also modify subsection (k) of the Recommended Rule to remove the requirement that Staff notify the driver of the qualification determination, since 

63. without paper fingerprint cards, the Commission may no longer have an address on file. As a result, drivers will need to review their qualification status on the Commission’s fingerprint tracking system database, which is available to authorized users on the Commission’s website.

Rule 6117.  Age and Condition of Passenger Carrying Motor Vehicles
64. This rule establishes vehicle age, mileage, and condition requirements, and establishes age and mileage thresholds for periodic inspections. We address below the sections of this rule to which parties filed exceptions or that we modify here. 


Rule 6117(c) - 15 Year Age Limit
65. Subsection (c) of the Recommended Rule establishes a 15-year age limit, regardless of condition or mileage, for vehicles operated under a limited regulation permit (except for a vehicle meeting the definition of luxury limousine collector’s vehicle). Exceptions were filed by Abdi Buni of ABC Shuttle. Mr. Buni requests the rule be modified to apply a 
15-year/350,000 age and mileage limit to vehicles used in shuttle service. 

66. We modify subsection (c) to expand the scope of the rule. Specifically, we modify subsection (c) so that, except for a luxury limousine collector’s vehicle, no vehicle operated under a Commission-issued certificate or permit shall be more than 15 years old regardless of condition or mileage. We intend this rule to apply to all common carriers (other than taxicab carriers), contract carriers, limited regulation carriers, and LMTs. We believe the same concerns with vehicle age for limited regulation carriers also apply to these other types of carriers. Accordingly, we grant Mr. Buni’s exceptions, in part.


Rule 6117(d) - Periodic Safety Inspections

67. Subsection (d) of the Recommended Rule requires periodic safety inspections semi-annually for vehicles over eight years old or with more than 150,000 miles, and periodic safety inspections every three months for vehicles with more than 225,000 miles. Exceptions were filed by Chris Haisky of Towne & Country Limousine Inc.; and John Hafer of A Custom Coach.

68. Mr. Haisky cautions these inspection requirements will create a financial burden on carriers, particularly mini-buses and motor coaches, which are built to last 20 years and operate over a million miles in service. He suggests requiring semi-annual inspections once a vehicle reaches 300,000 miles. Similarly, Mr. Hafer suggests increasing the mileage threshold for periodic inspections to 300,000 miles and limiting the required inspections to semi-annually. He states that requiring inspections every three months and after just 150,000 miles, will create a financial burden on companies.

69. We deny these exceptions. We believe the age and mileage thresholds for periodic inspections in the Recommended Rule appropriately balance the safety concerns of vehicle age and mileage with the financial burden of increased inspections. We note there is industry support in the record for increased safety inspections.
 


Rule 6117(g)(III) - Petitions for Rule Waiver

70. Subsection (g)(III) of the Recommended Rule requires that a petition for a waiver of the age and condition rules contain dates and results of the last three periodic inspections. We modify this rule to require inclusion of the results of “all periodic inspections for the last two years” rather than the last three periodic inspections (since a vehicle could be on semi-annual or three-month inspection cycle). 

71. Subsection (g)(IV) of the Recommended Rule requires that such a petition include all documents in the vehicle maintenance file required in Rule 6112. We modify the rule to limit this requirement to only documents in the vehicle maintenance file “for the last two years.”

3. Fully Regulated Intrastate Carrier Rules
Rule 6204.  Application for Temporary or Emergency Temporary Authority
72. This rule sets forth requirements for filing an application for temporary authority or emergency temporary authority for a common carrier or a contract carrier. 

73. We modify the Recommended Rule by adding a new subsection (a)(V) to specify that an application for contract carrier authority requires a support letter from each proposed customer describing the customer’s need for the proposed service. 

74. We are also adding a new subsection (e) that specifies that in lieu of filing an application as set forth in the rule, the applicant may use the application form approved by the Commission and posted on its website. This is an option included in other rules addressing applications, and we include it here as well.

Rule 6205.  Application to Voluntarily Abandon or Suspend Authority

75. This rule sets forth requirements for filing an application to voluntarily abandon or suspend the authority of a common carrier or contract carrier. We modify the Recommended Rule by adding a new subsection (d) that specifies that in lieu of filing an application as set forth in the rule, the applicant may use the application form approved by the Commission and posted on its website. This is an option included in other rules addressing applications, and we include it here as well.

Rule 6206.  Application to Transfer

76. This rule sets forth requirements for filing an application for authority to transfer rights or interests in a common carrier or contract carrier authority. We modify subsection (c)(I) of the Recommended Rule to limit the information required to be provided by applicants to just the information appropriate for consideration of a transfer application.

Rule 6212.  Annual Reports
77. This rule requires common carriers and contract carriers to file an annual report with the Commission by April 30th of each year. We modify subsection (b) of the Recommended Rule to complete a change first proposed in the NOPR, and adopted in the Recommended Rule, to eliminate the requirement to file a terminating annual report after a permanent transfer of authority. We delete the holdover reference in subsection (b) to “terminating annual report” since this report is no longer required.

4. Motor Carriers Providing Taxicab Service Rules
Rule 6250.  Applicability of Taxicab Carrier Rules
78. This rule identifies which carriers are subject to Rules 6250 to 6258. We modify the Recommended Rule to expand the applicability of these rules to both taxicab carriers (common carriers operating under Part 2 authority) and LMTs (operating with a new Part 7 permit). To effect this change, we replace references to “Taxicab Carrier” to instead read “Motor Carriers providing Taxicab Service.” We also make this conforming change throughout Rules 6250 to 6258.  
Rule 6257.  Conversion to a Transportation Network Company

79. This rule sets forth the process for a taxicab or shuttle carrier to convert its authority to a TNC. The Recommended Rule allows a carrier to make pro rata payments over 12 months of the $111,250 fee for the first year. In addition, this rule allows the carrier to elect not to proceed with the conversion, in which event no further payments are due. We adopt the Recommended Rule but expressly clarify that if a carrier misses a monthly payment, the permit will be immediately revoked.

5. Limited Regulation Carrier Rules

Rule 6302.  Application and Permit

80. This rule sets forth application requirements for limited regulation carrier permits. Subsection (e) of the Recommended Rule requires submission of a vehicle inspection, no older than 180 days, when applying for a new or renewal permit. Exceptions were filed by Jody Cowen of Carey Limousine; and Doug Pooley, counsel for Colorado Limousine Association.

81. Ms. Cowen requests we extend the time limit for the inspection. She explains her company conducts its annual inspections typically in August, but renews its authority in July, by which time the annual inspection results are 11 months old. She suggests it is typical for companies to conduct inspections on a cycle that does not coincide with the Commission’s renewal date.

82. Mr. Pooley, on behalf of Colorado Limousine Association, similarly objects to requiring an inspection no older than 180 days with the permit application. He argues that this is redundant because other rules already require periodic safety inspections and could create an unnecessary burden of obtaining another inspection where cycles do not coincide.

83. We deny the exceptions and adopt the Recommended Rule with the modification described below. 

84. By statute, to obtain a new limited regulation permit, an applicant must have each vehicle operated under the permit inspected within the immediately preceding 20 days and attach a report showing that each vehicle passed inspection. See § 40-10.1-302(4), C.R.S. In light of this statutory requirement, we revise subsection (e) of the Recommended Rule to require submission of a vehicle inspection no more than 20 days old with an application for a new permit, and add a new subsection (f) that requires submission of a vehicle inspection no more than 180 days old with an application to renew a permit. With these changes, we designate subsection (f) of the Recommended Rule to now be subsection (g).

85. We deny the exceptions requesting that we eliminate this requirement or extend the time allowance for a report. We find the 180 days allowed is already a reasonable accommodation and that this rule appropriately balances the need to improve and make more efficient our enforcement efforts (and to comply with statutory requirements) with the resulting requirement of industry of having to adjust their periodic inspection schedules or obtain another inspection.

Rule 6305.  Luxury Limousine

86. This rule defines the statutory term “luxury limousine” by rule, in accordance with § 40-10.1-301(7), C.R.S. Exceptions were filed to various provisions of this rule by John Hafer of A Custom Coach; Chris Haisky of Towne & Country Limousine Inc.; Jody Cowen of Carey Limousine; Jason Ramsey of Prestige Worldwide Transportation Inc.; and Doug Pooley, counsel for Colorado Limousine Association. We address below provisions to which exceptions were filed or that we modify here.

Rule 6305(a) - Vehicle List
87. This rule defines “luxury limousine” by listing specific qualifying vehicle types and manufacturers. Mr. Hafer and Mr. Haisky oppose defining “luxury limousine” through use of a vehicle list. They posit that, without a vehicle list, the Commission will have fewer waivers to process. 

88.  The record in this Proceeding is robust with regard to the use of a vehicle list. We conclude this rule is a reasonable solution.
 We find that using a vehicle list is an appropriate way to provide in our rules a definition of “luxury limousine” and therefore deny these exceptions. Although we recognize this means carriers will continue to require seeking a rule waiver as new vehicles come on the market, we believe this rule is carefully drafted to provide maximum flexibility to adjust to a changing market. We note the rule refers generally to vehicle type (not model) and to manufacturer, and subsection (a)(VI) of the Recommended Rule provides a safe harbor that automatically qualifies any vehicle a carrier purchases for $50,000 or more. 



Rule 6305(a)(II)(A) - Executive Cars

89. This rule lists specific vehicle types and manufacturers that qualify as an “executive car” type of “luxury limousine.” We modify the list of “executive cars” in subsection (a)(II)(A) of the Recommended Rule to include a sedan, crossover, or sport utility vehicle manufactured by Land Rover. We find Land Rover is equivalent to the other manufacturers in the list. We adopt the Recommended Rule with this modification. 


Rule 6305(a)(IV) - Pickups

90. This rule lists specific pickup truck type and manufacturers that qualify as a “luxury limousine.” Mr. Hafer and Mr. Haisky contend this list of pickups does not reasonably define “luxury limousine” and reiterate this is why they oppose a vehicle list. 

91. Mr. Ramsey objects expressly to the inclusion of pickup trucks. He suggests that allowing pickup trucks to be used as luxury limousines is not an appealing way to represent the state. Mr. Pooley, on behalf of Colorado Limousine Association, also objects to including pickups on grounds they are not appropriate for this market and would open the door to a plethora of vehicles that should not be used as luxury limousines. He suggests that, for the rare occasion a carrier needs to utilize a pickup, the rule waiver process remains available. He recognizes the goal of reducing the frequency of rule waivers, but suggests excluding pickups would not produce many petitions.  

92. We deny these exceptions and uphold the Hearing Commissioner’s determination that high end four-wheel pickup trucks are appropriate to include in the definition of “luxury limousine.”
 We modify the list of qualifying pickups in subsection (a)(IV) of the Recommended Rule to refer only to the manufacturer (and not a particular model) and to require the model be “Limited,” “Platinum,” or equivalent class. We make this change to enhance the flexibility of this provision to apply as new models and series are introduced.



Rule 6305(a)(VI) - Safe Harbor

This rule provides a safe harbor for vehicles purchased for $50,000 or more within 180 days prior to placing the vehicle in service. Mr. Hafer and Mr. Haisky recommend 

93. removing this rule due to inconsistency. They state if it is retained, the dollar amount should be set at $40,000 MSRP and should replace the vehicle list. We deny these exceptions and adopt the Recommended Rule without modification. We find this safe harbor provision works in concert with the vehicle list to automatically qualify cars that, based on their price alone, should qualify as a “luxury limousine.” We find no grounds to modify the Hearing Commissioner’s determination that the appropriate level for this safe harbor is $50,000. 


Rule 6305(b) - Petition for Rule Waiver

94. This rule sets forth requirements for a petition for a waiver of the vehicle type requirements in subsection (a) of this rule, or the age limits in subsection (c). We modify subsection (b) of the Recommended Rule to clarify the response period for such petition is ten days rather than five. We make this change for consistency with Rule 6004(c), which states the notice and intervention period for petitions to waive Rule 6305 expires ten days after notice is mailed. We also modify subsection (b) of the Recommended Rule to state the Commission will consider these petitions “as soon as practical” after response time has run, and delete the language “at its next weekly meeting.” Circumstances, such as a deficiency in the petition, could require consideration of the petition at a Commissioners’ Weekly Meeting at a later date.


Rule 6305(c) - Age Limits and Safety Inspections
95. This rule establishes an age limit of 15 years for luxury limousines. In addition, 
it establishes semi-annual periodic safety inspections for vehicles older than eight model years 
or with more than 150,000 miles, and inspections every three months for vehicles over 225,000 miles. 

96. Ms. Cowen explains it is extremely easy to put 50,000 miles on a vehicle in one year, so this rule could require a three-year old vehicle with 150,000 miles to obtain inspections semi-annually, which would be very time consuming. She recommends changing the rule to require semi-annual inspections at eight years or more than 250,000 miles.

97. Mr. Ramsey suggests removing the 150,000 mileage limit. He questions how Staff will know a vehicle’s mileage without conducting an inspection. He suggests changing the rule to require semi-annual inspections at eight years. 

98. We deny these exceptions and adopt the Recommended Rule without modification. We believe this rule properly balances the Commission’s concern for the safety of vehicles with the burden on industry of obtaining periodic inspections. In addition, we note there is industry support in the record for increased safety inspections.
 

D. Conclusion
99. As detailed in the discussion above, we grant in part, and deny in part the exceptions filed by interested parties to the Recommended Decision. We adopt the Recommended Rules with certain modifications, as detailed above and shown in redline in Attachment A and in final format in Attachment B to this Decision. 

100. We find that the robust record in this Proceeding supports the Recommended Rules, with the modifications we make in this Decision. We find the Hearing Commissioner reasonably balanced the need to ensure we are fulfilling our regulatory role with the goal of reducing the regulatory burden where appropriate, fully taking into consideration the input of the many rulemaking participants. The amendments in the Recommended Rules, with our few modifications, meet these objectives, and update and reorganize the rules for clarity and conciseness, address recent legislative changes, and make the rules more effective and efficient.
II. ORDER

A. The Commission Orders That:

1. The Commission Rules pursuant to 4 Code of Colorado Regulations 723-6-6000, et seq. contained in Attachment A and Attachment B to this Decision are adopted consistent with the discussion above. The adopted rules are available through the Commission’s E-Filings system at: 
https://www.dora.state.co.us/pls/efi/EFI.Show_Docket?p_session_id=&p_docket_id=17R-0796TR.

2. The exceptions filed by Colorado Limousine Association on November 20, 2018, to Recommended Decision No. R18-0968, issued October 31, 2018, are granted in part, and denied in part, consistent with the discussion above.

3. The exceptions filed by Prestige Worldwide Transportation Inc. on November 20, 2018, to Recommended Decision No. R18-0968, issued October 31, 2018, are granted in part, and denied in part, consistent with the discussion above.  
4. The exceptions filed by Towne & Country Limousine Inc. on November 20, 2018, to Recommended Decision No. R18-0968, issued October 31, 2018, are granted in part, and denied in part, consistent with the discussion above.  
5. The exceptions filed by A Custom Coach Transportation on November 20, 2018, to Recommended Decision No. R18-0968, issued October 31, 2018, are granted in part, and denied in part, consistent with the discussion above. 
6. The exceptions filed by Carey Limousine, on November 20, 2018, to Recommended Decision No. R18-0968, issued October 31, 2018, are granted in part, and denied in part, consistent with the discussion above.

7. The exceptions filed by ABC Shuttle, on November 20, 2018, to Recommended Decision No. R18-0968, issued October 31, 2018, are granted in part, and denied in part, consistent with the discussion above.

8. The Commission adopts the amendments to the Rules Regulating Transportation by Motor Vehicle found at 4 Code of Colorado Regulations 723-6, recommended by the Hearing Commissioner in the Recommended Decision, in their entirety, except for the modifications identified in this Decision and shown in redline in Attachment A and in final format in Attachment B to this Decision. 

9. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Decision. 
10. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 12, 2018.
	 (S E A L)
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� If, as the parties contend, the Commission lacks resources to gather and compile this information, this recommendation does nothing to alleviate that concern.


� See also, e.g., Hr’g Tr. 104:14-106:17, May 31, 2018 (discussing obtaining vehicle identification information by reviewing insurance forms)


� See Woodsmall v. Reg’l Transp. Dist., 800 P.2d 63, 67 (Colo. 1990) (court will impose degree of compliance consistent with objective sought by the legislation).


� See, e.g., Supplemental Response of Colorado Limousine Association at p. 3, June 14, 2018 (proposing rules set no age limit, but require semi-annual safety inspections for vehicles older than 10 years old, or in the alternative, proposing the rules set a 15-year age limit, with increased inspection requirements).


� See, e.g. Hr’g Tr. 55:5-75:20, May 31, 2018 (Hearing Commissioner stating she needs a rule defining “luxury limousine” that is “enforceable” and ensuing comments on merits of using vehicle value, vehicle list, or total experience approaches); Comments of Jason Ramsey, Prestige Worldwide Transportation Inc. at p. 1, May 31, 2018 (proposing defining “luxury limousine” by attributes); Supplemental Response of Colorado Limousine Association at p. 2, June 14, 2018 (proposing defining “luxury limousine” by attributes); Hr’g Tr. 17:20-19:19, June 26, 2018 (discussing difficulty with specifying models in a vehicle list given the ever-changing market).


� Recommended Decision at ¶ 298. See, e.g., Hr’g Tr. 19:18-20:15, June 26, 2018 (discussing high price point of certain pickups and use of such pickups by TNCs).


� See, e.g., Supplemental Response of Colorado Limousine Association at p. 3, June 14, 2018 (proposing rules set no age limit, but require semi-annual safety inspections for vehicles older than 10 years old, or in the alternative, proposing rules set 15-year age limit, with increased inspection requirements).
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