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I. BY THE COMMISSION

A. Statement
1. On November 9, 2018, the Coalition of Ratepayers (Coalition) filed duplicate motions in Proceeding No. 16A-0396E regarding the 2016 Electric Resource Plan (ERP) 
of Public Service Company of Colorado (Public Service or Company) and Proceeding 
No. 17A-0797E regarding the Company’s related Accelerated Depreciation/RESA Reduction (AD/RR) Application. Pursuant to § 40-6.5-105, C.R.S., or, in the alternative, under the standard established in Mountain States II,
 the Coalition requests the Commission award the costs and fees associated with its advocacy in these proceedings. 

2. Consistent with the discussion below, we grant the Coalition’s Motion to Reply filed on November 27, 2018, and find that the motions for fees and costs should be considered as timely filed such that they can be considered on their merits. 

3. Before ruling on the motions for fees and costs, we permit the Coalition to file additional information regarding the “reasonableness” of the fees and costs requested.  Such information shall be filed no later than December 28, 2018. If the Coalition claims any such information is highly confidential and should be subject to an order affording extraordinary treatment, the Coalition shall file a motion, as appropriate and consistent with Commission rules, on the same date as the filing of the information. Responses to the Coalition’s supplemental filing and responses to any motion for extraordinary treatment, if any is filed, shall be due no later than January 18, 2019. 

B. Motion to Reply

4. Rule 1400(e) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, allows that a movant may only file a reply to a response if permitted by the Commission. The movant must demonstrate certain factors under Rule 1400(e), including without limitation, an incorrect statement or error of law.  
5. On November 27, 2018, the Coalition filed a motion seeking to reply to responses filed separately by Public Service and the Colorado Office of Consumer Counsel (OCC). The Coalition claims that the OCC and Public Service made errors of law in each of their analysis, and that they misstated the Coalition’s position in proving the “reasonableness” of its fees. The Coalition includes that it has not yet provided information on the reasonableness of its fees, but will do so upon Commission order. 
6. As discussed below, we agree with the Coalition that the OCC is in error regarding its analysis of whether the motion was timely. The motion complies with the technical requirements of Rule 1400(e) and, we exercise our discretion and accept the reply filed by the Coalition in this instance for our consideration. 
C. Timeliness of Motion Seeking Fees 
7. The motions for fees and costs were filed on November 9, 2018, which is 11 days after the Commission issued written decisions denying the applications for rehearing, reconsideration, or reargument (RRR) issued in both the ERP and AD/RR proceedings on October 29, 2018.
 The OCC claims that “final” decisions in both the ERP and AD/RR proceedings were issued on September 10, 2018, the mailed date of Decision Nos. C18-0761 and C18-0762.
 Relying on rules of civil procedure that require a motion on fees no more than 21 days after a final decision, the OCC claims that the Coalition’s motion filed on November 9, 2018, is untimely. 
In its reply, the Coalition states that the Commission rules are silent on the timing for a motion seeking attorneys’ fees. Further, the Coalition claims that under the Colorado Rules of Civil Procedure 121, § 1-22, parties have 15 days from the entry of judgment, which in this 

8. case the Coalition claims is our decision denying RRR dated October 29, 2018. The Coalition also notes that the Commission has previously allowed for fees and costs to be requested after the Colorado Rules of Civil Procedure deadline.

9. Although the OCC is correct that Decision No. C18-0761, issued September 10, 2018, is a “final” decision, the process for RRR required under § 40-5-114, C.R.S., is incongruous with the timelines set through the Colorado Rules of Civil Procedure regarding motions for fees and costs. A motion for fees filed 11 days after our decision denying RRR shall be considered timely in these circumstances. 
D. Additional Information and Filings
10. The Coalition does not include any specific amount it requests in fees and costs for legal services and expert witness expenses. Although the Coalition offers that it took efforts to minimize costs, the Coalition states that these costs were “substantial.”  The Coalition further requests the Commission consider issuing a “protective order” before the Coalition provides additional information on the fees and costs it requests to be awarded. 
11. Prior to ruling on the Coalition’s motions for fees and costs, we permit the Coalition to file supplemental information regarding the fees and costs requested. The Coalition shall file this supplemental information no later than December 28, 2018. 
12. We prefer that the Coalition file the requested fees and costs as non-confidential information, such that we may consider them through open discussion and a publicly available written decision. This is particularly true in light of the fact that any fees and costs awarded could ultimately be borne by ratepayers. Nevertheless, if the Coalition asserts that any of the information it provides warrants treatment as highly confidential information, the Coalition shall file a motion, as necessary, consistent with Commission rules. This filing shall be due contemporaneous with the submission of the supplemental information, which is due no later than December 28, 2018. 
13. Parties to this proceeding may file responses to the Coalition’s filings, if any, no later than January 18, 2019.  
II. ORDER

A. It Is Ordered That:

1. The Motion to Reply filed on November 27, 2018 by the Coalition of Ratepayers (Coalition) is granted, consistent with the discussion above. 

2. The Motion for Fees and Costs filed on November 9, 2018 by the Coalition is deemed as timely filed, consistent with the discussion above. 

3. The Coalition may file supplemental information regarding the fees and costs requested to be awarded no later than December 28, 2018, consistent with the discussion above. 

4. Parties may file responses to any supplemental filing made by the Coalition no later than January 18, 2019. 

5. This Decision is effective upon its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 5, 2018.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
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JEFFREY P. ACKERMANN 
________________________________


FRANCES A. KONCILJA
________________________________


WENDY M. MOSER
________________________________
                                        Commissioners




� Mountain States Tel. & Telegraph Co. Pub. Utils. Comm’n, 576 P. 2d 544 (Colo. 1978). 


� Decision No. C18-0953, Proceeding No. 16A-0396E; and Decision No. C18-0958, Proceeding �No. 17A-0797E, each issued October 29, 2018.


� Decision No. C18-0761 was issued in Proceeding No. 16A-0396E and Decision No. C18-0762 was issued in this proceeding.


� Commission Decision No. C00-1265, Proceeding No. 95F-446W issued November 14, 2000.
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