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I. BY THE COMMISSION

A. Statement
1. By this Decision, we deny Public Service Company of Colorado’s (Public Service or Company) Motion Contesting and to Modify Interim Decision No. C18-0736-I (Motion). Public Service filed its Motion on September 18, 2018.

2. In reaching our determination, we find that Public Service’s Motion was procedurally premature since the gas rate case is ongoing with the second element of the case, the consideration of the impact of Federal Tax Cut and Jobs Act (TCJA) on the Phase I decisions set forth in Interim Decision No. C18-0736-I, currently in progress.  The appropriate time for the Company to seek reconsideration of a final Commission Decision is upon completion of this segment of the gas rate case and the issuance of a final Decision.  

B. Procedural Background

3. Relevant background information to this Motion is detailed below.  Previous decisions issued in this Proceeding detail its complete and extensive background. 

4. On June 2, 2017, Public Service filed Advice Letter No. 912-Gas with supporting testimony and attachments. Public Service proposed a multi-year rate plan covering calendar years 2018 through 2020. The revenue requirements in each year are based on cost of service studies using future test years for each of the three years. Public Service also proposes an Earnings Test as a consumer protection measure for the duration of the multi-year rate plan.
5. Public Service seeks to increase its base rate revenues by $232.9 million during the three-year multi-year rate plan period. Due to the expiration of the Pipeline System Integrity Adjustment (PSIA) on December 31, 2018, Public Service proposes to roll $93.9 million in PSIA mechanism costs into base rates in 2019, and further commits to file a Phase II rate proceeding to address rate-cost allocation and rate design, at, or near the beginning of 2019. Public Service estimates the impact to a typical residential customer will be an increase of 6.08 percent in 2018, 4.58 percent in 2019, and 3.49 percent in 2020. Further, the estimated impact to a typical small commercial customer will be an increase of 5.67 percent in 2018, 3.43 percent in 2019, and 3.31 percent in 2020. The proposed effective date of the original tariffs filed with Advice Letter No. 912-Gas was July 3, 2017.

6. By Decision No. C17-0507 issued on June 21, 2017, the Public Utilities Commission (Commission or PUC): (a) set July 21, 2017 as the deadline for intervening in this proceeding; (b) suspended the effective date of the tariff pages filed by Public Service until October 31, 2017 pursuant to § 40-6-111(1), C.R.S.; and (c) referred this proceeding to an Administrative Law Judge (ALJ) for disposition.

7. Interim Decision No. R17-0723-I issued September 1, 2017, granted Public Service’s Unopposed Motion for Interim Rates and established the procedural schedule in the proceeding.  In an agreement reached by the parties to the proceeding in a pre-hearing conference, Public Service agreed to waive the statutory deadline to allow the hearing to be held on December 11 through 15 and 18 through 19, 2017 in return for Intervenors’ agreement that Public Service be permitted to institute interim rates on January 1, 2018 subject to refund. The interim rates sought by Public Service are the rates for 2018 sought in the Application. According to the proposal, if the final rates approved by the Commission are lower than the interim rates, ratepayers will be refunded the difference with interest calculated at the average bank loan prime rate set by the Federal Reserve, which currently is 4.25 percent. The ALJ also adopted a procedural schedule that set a hearing on the matter for December 11 through 15 and 18 through 19, 2017, with Closing Statements of Position due on January 19, 2018.

8. By Interim Decision No. R17-0817-I, issued October 6, 2017, the ALJ suspended the effective date of the tariff sheets appended to the Company’s Amended Advice Letter for 120 days from the October 27, 2017 effective date or until February 24, 2018.

9. On December 22, 2017, the TCJA was signed into law. Pertinent to this proceeding, the TCJA reduced the federal corporate tax rate from 35 percent to 21 percent effective January 1, 2018.  

10. On December 22, 2017, the Office of Consumer Counsel (OCC) filed a Motion to Reopen the Evidentiary Record in this proceeding.  On January 11, 2018, by Decision 
No. R18-0036-I, the ALJ scheduled oral arguments on the OCC’s motion in order to, in part, receive information from Public Service regarding the schedules in the cost of service studies for the Historic Test Year and Future Test Years, and the line items within the schedule that must be modified based on the TCJA.  

11. On January 19, 2018, Public Service and Commission Trial Staff (Staff) filed a Joint Motion for Approval of Settlement Agreement (Joint Motion). The Settlement Agreement attached to the Joint Motion proposed a four-step process. The first step requires “a $20 million reduction to Public Service Gas Department provisional rates for the benefit of customers”
 effective March 1, 2018.  This is a “preliminary estimate” that is “conservative [] to ensure customers will not be surcharged in the event the ultimate reductions to the Company’s costs turn out to be less than the preliminary estimates.”
 Appendix A to the Settlement Agreement provides an explanation of how Public Service calculated the $20 million reduction in the revenue requirement resulting from the TCJA.

12. The second step involves further adjusting the provisional rates based on the Commission’s decision on the current evidentiary record. The issues to be decided based on the current evidentiary record include “the appropriate test year(s), the future of the PSIA, cost of capital, recovery of expenses, revenues, and capital investments, etc.”
 The revenue requirement resulting from the undersigned ALJ’s decision at this step would be “reduce[d] … by $20 million to carry forward the preliminary tax reform adjustment.”
 Based on this calculation, the provisional rates would be further adjusted and then put into effect after the Commission’s “final” decision on the issues in the current evidentiary record.

13. Public Service will initiate the third step by filing in this proceeding a “proposed final calculation of TCJA net impacts on the Company’s costs, as well as all supporting information and/or testimony the Company believes is appropriate and necessary to support these cost impacts.”
 This filing will include Public Service’s “proposed rate adjustment [that] will be calibrated to include any necessary true-ups to the rates effective in 2018 to ensure customers receive the full benefit of the TCJA beginning January 1, 2018.”
  Public Service would file this information “not later than 90 days”
 after the Commission’s “final” decision in the second step. This third step involves “direct, answer and rebuttal/cross-answer testimony, discovery, and a hearing,”
 and, “is limited in scope to the determination of TCJA impacts on the provisional rates and GRSA set forth in this gas rate case (in Step 2) … Elements of the revenue requirement and other rate case matters not affected by the TCJA are outside the scope of the evidentiary process in this Step 3.”
 The third step was to result in a second decision from the ALJ.

14. The fourth and final step involved implementing final rates incorporating the full net benefit of the TCJA based on the decisions made in Step 3, and truing up the provisions rates.  In addition, the ALJ ordered Public Service to file its proposed final calculation of the TCJA’s impact and supporting testimony and exhibits within 60 days of the Commission’s decision addressing exceptions to the ALJ’s decision on the current evidentiary record in Decision No. R18-0036-I. 

15. The ALJ included the Joint Settlement Agreement as part of the oral arguments he scheduled for January 22, 2018 in Decision No. R18-0036-I.

16. Notably, during oral arguments on the Joint Motion and OCC’s motion to reopen the record, Public Service represented that it was the intent of the Settlement Agreement that all of the steps proposed be completed by the Commission before judicial review is filed, if at all.  

17. In approving the terms of the Settlement Agreement by Interim Decision No. R18-0114-I, issued February 14, 2018, the ALJ noted that the intent of the Settlement Agreement is to allow the Commission to consider exceptions to the ALJ’s decision on the current evidentiary record before the provisional rates are further modified based on that decision and the third step is commenced. In the third step, the ALJ was to consider additional evidence and render a decision addressing the final calculation of the impact of the TCJA on rates in this proceeding.  In that decision, the ALJ also denied OCC’s motion to reopen the record to take into consideration TCJA impacts.

18. Meanwhile, on February 1, 2018, by Decision No. C18-0075, the Commission opened a statewide proceeding (Proceeding No. 18M-0074EG) for the Commission’s consideration of the impacts of the TCJA on the revenue requirements and rates of all Colorado investor-owned electric and natural gas utilities including Public Service (Statewide TCJA Proceeding). The Commission directed Public Service and the other Colorado utilities to record and track as a deferred regulatory liability, the difference in tax liabilities caused by the enactment of the TCJA as compared to the federal tax amounts used to establish rates currently in effect. The Commission further ordered Public Service and the other Colorado utilities to submit a filing, no later than February 21, 2018, that addresses: (1) the tracking and monitoring of the TCJA-related deferred regulatory liability; (2) proposals for implementing any refund due to customers associated with the deferred regulatory liability; and (3) the establishment of updated revenue requirements and rates that reflect the prospective impacts of the TCJA. The Commission explained that this statewide proceeding provides a degree of uniformity in the treatment of the issues relating to the impacts of the TCJA for all Colorado investor-owned electric and natural gas utilities and their customers. The Commission recognized, however, that the specific circumstances of each utility also must be taken into account. Specifically, the Commission acknowledged that Public Service and certain other utilities have ongoing rate proceedings before the Commission at this time and clarified that the filing requirements were not intended to preclude the implementation of potential refunds or the establishment of new rates in those other ongoing proceedings.

19. On February 20, 2018, Public Service filed a Second Amended Advice Letter No. 912-Gas and amended tariff sheets with an effective date of June 5, 2018 (Second Amended Advice Letter). The Second Amended Advice Letter extended the full 210-day statutory suspension period to January 1, 2019, consistent with the procedures established in Decision No. R18-0114-I.

20. On February 26, 2018, Public Service filed Advice Letter No. 924-Gas in Proceeding No. 18AL-0125G to implement provisional rates effective March 1, 2018, pursuant to Decision No. R18-0114-I in this proceeding. The filing reduced the provisional General Rate Schedule Adjustment from 33.64 percent to 28.41 percent to reflect, on a preliminary basis, the reduction in revenue requirements caused by the TCJA.

21. On May 11, 2018, the ALJ issued Interim Decision No. R18-0318-I Addressing Advice Letter and Certifying Decision as Immediately Appealable to the Commission En Banc.  The ALJ explained that he certified the decision as immediately appealable because, based on the TCJA Settlement, the Commission is to consider and rule on any appeals to the decision before the ALJ considers further evidence and renders a recommended decision in this proceeding addressing the final calculation of the rate impacts of the TCJA. The ALJ explained that his recommended decision will then be subject to exceptions addressed by the Commission and that the entire proceeding will be subject to judicial review thereafter.

22. In Interim Decision No. R18-0318-I, the ALJ recommended rates for Public Service based on a 2016 Historic Test Year, utilizing a 13-month average rate base.  The ALJ utilized a 9.35 percent Return on Equity (ROE) to determine the revenue requirement.  The Company’s capital structure was determined as 54.2 percent equity to 45.8 percent long-term debt.  The ALJ denied Public Service a return on the prepaid pension asset, as well as a return on the prepaid medical asset.  The ALJ also required that the Company return 100 percent of a gain on the sale of certain assets held near Georgetown, Colorado.  

23. On May 11, 2018, the Commission issued Decision No. C18-0326-I in the Statewide TCJA Proceeding.  The Commission adopted a uniform process for determining whether each Colorado utility, including Public Service, had properly addressed the TCJA impacts on rates. The Commission also provided guidance to each utility as to how to proceed in accordance with these common procedures. The Commission required Public Service and every other Colorado utility to file quarterly status reports on their progress in addressing TCJA impacts on rates. With respect to guidance to Public Service, the Commission recognized the ongoing gas base rate proceeding, acknowledging that the evidentiary record in the case was closed but that ALJ Farley had approved a TCJA-related settlement agreement on February 14, 2018 by Decision No. R18-0114-I.

24. On May 18, 2018, OCC filed its Motion Contesting Interim Decision 
No. R18-0114-I and Requesting Certification of Interim Decision.  The OCC requested that the Commission allow the parties to address on appeal whether the remaining steps of process established by ALJ Farley by Decision No. R18-0114-I should remain in effect.  The OCC argued that the terms of the TCJA Settlement approved  by Decision No. R18-0114-I and the process for addressing TCJA impacts as adopted by that decision are “outliers” when compared to the way other rate regulated utilities are addressing TCJA impacts. The OCC claimed that the Commission had established a specific, uniform process for addressing TCJA impacts across all of the Colorado rate-regulated utilities, citing Decision No. C18-0326-I in the Statewide TCJA Proceeding. The OCC further argued that this uniform TCJA process “is intended to result in a return of all money, with no contingencies, due to ratepayers prior to the end of 2018 and retroactive to January 1, 2018.”

25. By Interim Decision No. C18-0414-I, issued June 5, 2018, the Commission denied OCC’s motion for failure to comply with the requirements of Commission Rule 4 Code of Colorado Regulations 723-1-1502.  Because the OCC failed to request that the ALJ certify Decision No. R18-0114-I as immediately appealable prior to requesting that the decision be reconsidered, it did not follow proper procedure and therefore its motion was denied.  The Commission noted that in the third step of the procedures established by Interim Decision No. R18-0114-I, the OCC will have an opportunity to be heard on Public Service’s proposed calculation of the final TCJA impacts on the Company’s rates and the OCC will also have an opportunity in the fourth step to appeal any recommended decision or decision of the Commission that will issue after the forthcoming evidentiary process focusing exclusively on the impact of the TCJA on rates.

26. On May 31, 2018, Public Service filed a Motion Contesting Interim Decision No. R18-0318-I, seeking to overturn numerous aspects of the Interim Decision. Public Service and Staff simultaneously filed a Joint Motion Contesting Interim Decision No. R18-0318-I addressing limited issues in the Interim Decision.

27. In Decision No. C18-0736-I, issued August 29, 2018, the Commission upheld the findings of the ALJ including among other things: use of a historic test year; an ROE of 9.35 percent; utilizing a capital structure of 54.2 percent equity and 45.8 percent long-term debt; a weighted average cost of capital of 7.12 percent; use of a 13-month average rate base; denial of inclusion of prepaid pension assets in rate base, as well as denial of prepaid retired medical assets; and a requirement to return 100 percent of the Georgetown asset sales.

28. With regard to the procedures set forth in the TCJA Settlement Agreement, it was noted that the first step of implementing the TCJA Settlement was completed on March 1, 2018, when the provisional rates that took effect January 1, 2018 were reduced by $20 million.  The second step of the agreement involved further adjusting those provisional rates based on Decision No. R18-0318-I and Decision No. C18-0736-I. The resulting revenue requirement would continue to reflect the $20 million to carry forward the preliminary TCJA impacts.

29. The third step of the Settlement Agreement involves a second evidentiary hearing to determine the final impact of the TCJA on the Company’s revenue requirements. While the first and second steps were designed to return as much of the TCJA benefits to ratepayers as fast as possible through a necessary preliminary calculation of the TCJA’s impacts on rates, the third step will determine the final impact of the TCJA on rates. The final rates will be calculated to include any necessary true-ups to ensure customers receive the full benefit of the TCJA beginning January 1, 2018. As noted above, the 210-day statutory suspension period of the tariffs at issue in this Proceeding extends to January 1, 2019.

30. We further found that expedited treatment of the third and fourth steps was necessary in order to establish final rates.  We determined that it was more appropriate for us to rescind our referral of the case to an ALJ.  The additional evidentiary hearing will be conducted before the Commission en banc on November 15, 16 and 19, 2018. Those hearing dates are intended to enable the Commission to render a final decision establishing rates that account for TCJA impacts in accordance with the end of the statutory suspension period on January 1, 2019.

C. Discussion

1. Public Service’s Motion
31. On September 18, 2018, Public Service filed its Motion Contesting and to Modify Interim Decision No. C18-0736-I (Motion).  Public Service requests that the Commission modify or set aside five determinations from the Interim Decision:
(1)
the denial of a return on the prepaid pension asset;

(2)
the denial of a return on the prepaid medical asset;

(3)
the establishment of an authorized rate of return on equity below the midpoint of the range set by the Commission;

(4)
the modification of the actual 2016 test year regulated capital structure; and

(5)
the return of 100 percent of a gain of sale on assets (rather than 50%) to customers.

32. Public Service states that it submits this Motion at this time in light of the unique procedural circumstances of this Phase I rate case. Public Service points out that the ALJ 
in this proceeding approved a “TCJA Settlement” by which impacts of the TCJA enacted on December 22, 2017, will be determined through evidentiary proceedings after the Commission decides most of the elements usually resolved in a Phase I rate case – namely, the revenue requirement, cost of capital, and related items. Public Service states that those issues have largely been decided, at least initially, in the Commission’s Interim Decision rather than in a final decision that would typically be subject to Rehearing, Reargument, or Reconsideration (RRR).  

33. The revenue requirement and cost of capital determinations in the Interim Decision are critical to the financial health of the Company, and may inform TCJA proceedings following this Phase I rate case in the view of the Company. As such, Public Service claims it is exercising its right to file a written motion seeking to modify and is contesting the Interim Decision.  
34. Citing generally to Commission Rule 1502, Public Service asserts that good cause is not required for its Motion.  However, it believes it nonetheless has good cause based on what it perceives as the importance of these issues, and of their timely final resolution given the January 1, 2019 expiration of the existing Advice Letter, as well as the impact of these issues on the further TCJA determinations. Public Service warns that waiting to resolve the initial revenue requirement until after a final decision is issued could also undermine the purpose of the TCJA Settlement and associated proceedings. Consequently, to protect its procedural and substantive rights and to ensure timely resolution of the issues in this proceeding, Public Service brings this Motion.
35. Public Service refers to a standard of review under § 40-6-115(3), C.R.S., which according to the Company, holds that Commission decisions must: demonstrate that the Commission has regularly pursued its authority; adhere to the federal and state constitutions; make a decision that is just and reasonable; and, decide issues in accordance with the evidence.  Public Service repeats case law that the Commission’s conclusions must be supported by findings of fact and conclusions based upon adequate evidence, and must be reached by applying the appropriate constitutional and legislative standards.  Public Service goes on to state 
well-settled case law that Commission decisions that are arbitrary and capricious or a clear abuse of discretion must be set aside.  
2. IBEW Local No. 111 (IBEW) Response
36. The IBEW generally supports Public Service’s arguments for inclusion of prepaid pension assets, as well as prepaid retiree health benefits in rate base.  

3. OCC Response

37. OCC argues that Public Service improperly refers to § 40-6-115(3), C.R.S., as the appropriate standard of review.  OCC states that the Commission Decision at issue is an Interim Decision and thus, not final. Further, this pending case is not an appellate review case pending before the District Court, and, therefore, venue properly remains with the Commission.  

38. OCC points out that Public Service’s citation to § 40-6-115(3), C.R.S., as the standard of review is subsequently used by the Company in the body of its Motion as purported support for its arguments that the Commission did not: regularly pursue its authority; adhere to the United States and Colorado Constitutions; make a decision that is just and reasonable; or decide issues in accordance with the evidence. However, OCC contends there are no facts that support these arguments because the findings of fact and conclusions are supported by the evidentiary record. Further, OCC maintains that the Commission (and the ALJ) applied the appropriate constitutional and statutory standards and there is no showing by Public Service of arbitrary or capricious abuses of discretion or exercise of authority by the ALJ or the Commission in this proceeding.  Moreover, it is OCC’s contention that Public Service’s statutory argument is meritless because the Commission’s Interim Decision, and to the extent relevant here, the ALJ’s Interim Decision, each comply with the statutory review standards stated in 
§ 40-6-115(3), C.R.S., and as interpreted by Colorado case law.
39. OCC asserts that the Commission has regularly pursued its authority in this Phase I rate case proceeding and nothing in statute or case law would indicate otherwise.  OCC maintains that Public Service failed to demonstrate any facts that show the Commission’s or ALJ’s Interim Decisions violated any rights of Public Service under the US or state constitutions.  The Commission has complied with § 40-3-101(1), C.R.S., requiring a public utility’s rates to be just and reasonable and § 40-3-102, C.R.S., which authorizes the Commission to regulate rates, to correct abuses, and to prevent unjust discrimination.  OCC concludes that the Commission fully observed the principals of Hope
 and Bluefield
 in balancing a fair rate of return and just and reasonable rates.
4. Staff Response

40. Staff takes the position that a party cannot move for modification of a Commission issued interim decision without a showing of good cause.  Consequently, the Commission should dismiss the Motion unless it finds that Public Service showed good cause to reexamine the Commission’s interim decision now, rather than subsequently through an application for RRR of a final decision.

41. Staff argues that Commission Rule 1502 prescribes when and how aggrieved parties may move for matters determined through interim decisions to be set aside, modified, or stayed. Under Commission Rule 1502(c), parties may move for modification of an interim decision without showing good cause if the decision was issued by a “presiding officer.” The definition of presiding officer in Commission Rule 1004(z) excludes the Commissioners en banc. Staff notes that parties aggrieved by interim decisions issued by the whole Commission may also move for modification, but only as permitted by Commission Rule 1502(b). Under Commission Rule 1502(b), an aggrieved party can either wait to challenge matters determined in a Commission-issued interim decision “in exceptions to a recommended decision or in an application for RRR of a Commission decision[,]” or “file a motion for modification of an interim decision issued by the Commission upon good cause shown.”

42. According to Staff, Rule 1502(b) requires that Public Service show good cause to move for modification of an interim decision issued by the Commission. Good cause shown includes “establishing that the deferral of Commission reconsideration of the interim decision's rulings will result in the practical denial of a person's substantive or procedural rights or will cause unreasonable delay in the completion of the proceeding.”
  Staff suggests that Public Service must show that delaying the Commission’s review of these determinations creates good cause justifying the Commission’s review of the Motion on its merits. Public Service has not shown good cause to explain why the Commission should not defer the review requested by the Motion according to Staff. Public Service argues good cause exists “based on the importance of these issues and of their timely final resolution given the January 1, 2019 expiration of the existing Advice Letter, as well as the impact of these issues on the further TCJA determinations.”
 However, Staff maintains that these concerns fall short of the standard articulated in Rule 1502(b).
43. It is Staff’s contention that Public Service has not shown good cause to explain why the Commission should not defer the review requested by the Motion.  While Public Service claims good cause exists based on the importance of the issues and their timely resolution due to the January 1, 2019 expiration of the Amended Advice Letter, Staff argues that those concerns fall short of the standard set out in Rule 1502(b).

44. Staff supports its position by arguing that dismissing the Motion, or possibly holding it in advisement until the Commission issues a final decision, will not result in a practical denial of Public Service’s substantive or procedural rights. Public Service can challenge Decision No. C18-0736-I through an application for RRR after the Commission issues a final decision.  Additionally, reserving consideration of the merits of the Motion will not cause an unreasonable delay in completing this proceeding. Rather, Staff argues that the opposite is true given that the Commission and all parties need to focus on the TCJA Settlement’s expedited review. Staff notes that the Commission adopted a speedy procedural schedule specifically to enable the Commission to issue a final decision before suspension of the tariff ends. If the Commission were to review the issues raised by the Motion now, Staff asserts that it would distract from step three of the TCJA Settlement currently underway and further complicate the TCJA Settlement’s four-step process. Staff maintains that if the Commission grants modification of its interim decision, then all direct testimony with calculations based on the interim decision’s findings will need to be revised and supplemented, leading to supplemental answer testimony, and cross-answer.
D. Findings and Conclusions

45. Commission Rule 1502(b) states as follows:

Interim decisions shall not be subject to exceptions or applications for RRR, except that any party or rulemaking participant aggrieved may challenge the matters determined in an interim decision in exceptions to a recommended decision or in an application for RRR of a Commission decision. A party or rulemaking participant may file a motion for modification of an interim decision issued by the Commission upon good cause shown.  Such good cause may 

include, without limitation, establishing that the deferral of Commission reconsideration of the interim decision’s rulings will result in the practical denial of a person’s substantive or procedural rights or will cause unreasonable delay in the completion of the proceeding.

46. Commission Rule 1502(c) states as follows:

Any person aggrieved by an interim decision may file a written motion with the presiding officer entering the decision to set aside, modify, or stay the interim decision.

47. In its Motion in which Public Service argues that good cause is not required, it notably omits reference to a specific provision under Rule 1502 to seek reconsideration of Interim Decision No. C18-0736-I.  This is noteworthy since Rule 1502(b) requires a showing of good cause which among other things, is described as “establishing that the deferral of Commission reconsideration of the interim decision’s rulings will result in the practical denial of … substantive or procedural rights or will cause unreasonable delay in the completion of the proceeding.”  Instead, Public Service merely argues that Rule 1502 in general does not require a showing of good cause to seek a motion for reconsideration of an interim decision.  

Public Service then attempts to buttress its argument by citing to § 40-6-115(3), C.R.S. as the standard of review for Commission decisions.  Public Service cites several cases that set out the standards to determine whether the Commission has regularly pursued its authority, and that its conclusions must be supported by findings of fact and conclusions based on adequate evidence.  While the requirements cited by Public Service as to whether the Commission has regularly pursued its authority regarding Interim Decision No. C18-0736-I are 

48. accurate, it refers to a statute specifically applicable to Commission decisions on appeal to a District Court.
 

49. We find that Public Service committed two procedural errors that would cause us to deny its Motion.  First, Public Service failed to cite to the appropriate Commission Rule as to whether it must show good cause to request reconsideration of our Interim Decision.  We agree with OCC and Staff that Rule 1502(c) refers to a decision issued by an ALJ or Hearing Commissioner, not a decision by the Commission en banc. However, even if it had cited to the proper Rule 1502(b), its showing of good cause, given “the importance of these issues and of their timely final resolution given the January 1, 2019 expiration of the existing Advice Letter, as well as the … TCJA determinations,”
 is lacking and without merit.  

50. Second, Public Service’s attempt to force fit the standard of review of Commission decisions by a district court pursuant to § 40-6-115(3), C.R.S., into its argument is improper.  As indicated above, this standard is applicable to district courts and the Colorado Supreme Court exclusively, to determine the regularity of our decisions.  To require us to review our own decision under these same standards is groundless at best.

51. These two missteps alone provide us a sufficient basis for dismissing Public Service’s Motion.  However, we are further persuaded by the fact that the Company chose to file its pleading now, given that it previously agreed to this unusual procedural process and then gave assurances to the ALJ that it would adhere to it going forward.  

52. As set forth above in the background of this proceeding, it was Public Service and Staff that proposed the procedural schedules adopted here in a four-step process.  As most relevant to the Motion, Public Service agreed that the ALJ’s Initial Decision, as proposed in the second-step, would set a revenue requirement that would be reduced by $20 million to carry forward the preliminary tax reform adjustment.  Based on this calculation, the provisional rates would be further adjusted and then put into effect after the Commission’s final decision on the issues in the evidentiary record.
  

53. Then the Company would initiate the third-step by filing a “proposed final calculation of TCJA net impacts on the Company’s costs, [including] supporting information and/or testimony the Company believes is appropriate and necessary to support the cost impacts,” as well as any proposed rate adjustment, including any true-ups.  This information would be filed no later than 90 days after the Commission’s decision in the second step.  This third step is to involve pre-filed testimony, discovery, and a hearing.
  While this step was initially to be heard by the ALJ, we determined it more appropriate and more expeditious to rescind the referral of the case to the ALJ and hear the matter ourselves.  

54. Therefore, it was the Company’s plan that the ALJ agreed to and executed here as being the most expedient path to reach a final decision as close to January 1, 2019 as possible.  As represented by Public Service at oral argument on the Joint Motion to approve the Settlement Agreement on January 22, 2018, it was the intent of the Settlement Agreement that all of the steps proposed be completed by the Commission before judicial review is filed, if at all.  It is clear that by the terms of the Settlement Agreement and by its own representations, Public Service was not only fully aware of the processes in place, but also explicitly agreed to comply with them and maintain the sequence of events as understood by the parties.  While it was wholly appropriate for the Company to file exceptions to the ALJ’s Interim Decision setting a revenue requirement, the Motion here was not anticipated pursuant to the terms of the Settlement Agreement.
55. Public Service simply failed to show good cause for modification of our Interim Decision, which should have included establishing that the deferral of Commission reconsideration of that Decision’s rulings would result in the practical denial of the Company’s substantive or procedural rights, or would cause unreasonable delay in the completion of the proceeding.  Public Service must show that delaying the Commission’s review of its issues creates good cause justifying the Commission’s review of the Motion on its merits.  However, Public Service failed to show such good cause as to why we should not defer the review requested by the Motion.  Its arguments in favor of reconsidering our Interim Decision now fall short of the standard articulated in Rule 1502(b).  

56. There is certainly no denial of Public Service’s substantive or procedural rights under the Settlement Agreement terms. It can challenge Interim Decision No. C18-0736-I through an application for RRR after we issue a final decision subsequent to the TCJA hearing.  Further, reserving consideration of the merits of the Motion will not cause an unreasonable delay in completing this proceeding.  Rather, the reverse would be the case given that the Commission and the parties to this proceeding are better served focusing on the Settlement Agreement’s expedited review.  The Commission adopted a speedy procedural schedule specifically to enable us to issue a final decision before the suspension period of the tariff expires.  We agree with Staff and OCC that if we were to review the issues raised in the Motion now, it would distract from step three of the Settlement Agreement currently underway, and further complicate the Settlement Agreement’s four-step process.  Should we grant the modifications sought by Public Service, the direct testimony with calculations based on the Interim Decision’s findings would need to be revised and supplemented, which in turn would require supplemental answer and cross-answer testimony.  This does not provide the Company with the timely final resolution it seeks in its Motion.  

57. As a result, we find that the proper rule under which a request to review 
a Commission Interim Decision should be made is Rule 1502(b).  Further, we find that 
§ 40-6-115(3), C.R.S., is the incorrect standard in which to request reconsideration of the Interim Decision pursuant to a Rule 1502 request for review.  In essence, Public Service is asking the Commission to render a decision on the constitutionality of its own decision.  Something we are loathe to do.  

58. Public Service has failed to state good cause as required by Rule 1502(b).  We therefore deny the Motion.  We find that the Motion not only fails to state good cause, but is premature as well.  Public Service will be afforded the opportunity to request full reconsideration of any matter it may take issue with upon the issuance of a final decision at the conclusion of the TCJA proceeding.

II. ORDER

A. The Commission Orders That:
1. The Motion of Public Service Company of Colorado Contesting and to Modify Interim Decision No. C18-0736-I filed on September 18, 2018 is denied consistent with the discussion above.

2. This Decision is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 10, 2018.
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