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I. BY THE COMMISSION

A. Statement
1. Through Decision No. C18-0761 (Phase II Decision), issued on September 10, 2018, the Commission approved the Colorado Energy Plan (CEP) Portfolio consistent with Rule 3617(c), 4 Code of Colorado Regulations (CCR) 723-3 of the Rules Regulating Electric Utilities. The Commission found the CEP Portfolio represents a cost-effective resource plan for Public Service Company of Colorado (Public Service or Company) that meets the Company’s need for additional electric resources resulting from its forecasted peak demands and energy sales as well as from the early retirement of two coal-fired generation plants. 
2. As discussed in the Phase II Decision, the Commission determined the CEP Portfolio results in a balanced mix of utility resources acquired through a highly competitive solicitation process. Based on the record in this proceeding, which was initiated in late 2016,
 and all required considerations, including those in §§ 40-2-123, 40-2-124, 40-2-129, and 40-3.2-104, C.R.S., the Commission concluded that the CEP Portfolio can be acquired at a reasonable cost and rate impact. The Commission found this particularly true due to the abundant competitively priced bids for new utility resources available to Public Service and due to the ratepayer protections adopted for the new wind resources that the Company proposes to own.
 
3. This Decision addresses the applications for Rehearing, Reargument, or Reconsideration (RRR) to the Phase II Decision. Consistent with the discussion below, we deny the Application for RRR filed by the International Brotherhood of Electrical Workers, Local # 111 (Local 111), and the Application for RRR jointly filed by the Intermountain Rural Energy Association and Ratepayer Coalition (Joint RRR Applicants).

B. Local 111 RRR Challenging Best Value Employment Metrics Consideration

1. Discussion
4. Local 111 argues that the Commission erred in approving the CEP Portfolio because it claims the bidding process did not provide “meaningful” best value employment metrics (BVEM) information to fulfill the requirements of § 40-2-129, C.R.S. 
5. Local 111 acknowledges that the Commission already rejected arguments raised again through RRR.
 Through its prior decision, the Commission concluded that the “plain language of the statute does not support the interpretation that BVEM information must be required or provided regarding the [operations and maintenance (O&M)] of a plant over its life span.”
 Local 111 reiterates its argument in RRR, again contending that the plain language of the statute “mandates” this O&M information and requires “more than evaluation of construction.” Local 111 further claims the outcome of bidding “vindicated” its concerns, arguing the bids presented were “patently inadequate” as set out in its comments to the Public Service’s bid evaluation and selection report (120-Day Report) filed in Phase II. 
6. In addition, Local 111 posits that the Commission failed to meet the statute’s requirements in the Phase II Decision when it stated that the “range of information” provided by bidders was reasonable to allow the Commission to comport with § 40-2-129, C.R.S. Local 111 asserts the Commission “essentially agreed” that BVEM criteria were inadequately addressed with its footnote directing that “[i]n the future, Public Service should make it clear in the RFP that bids will be disqualified if they do not comply with § 40-2-129, C.R.S., and Rule 3102(e) and (f).”

2. Findings and Conclusions
7. Section 40-2-129, C.R.S., states, in part: 
When evaluating electric resource acquisitions … the commission shall consider, on a qualitative basis, factors that affect employment and the long-term economic viability of Colorado communities. To this end, the commission shall require utilities to request the following information regarding “best value” employment metrics: The availability of training programs, including training through apprenticeship programs registered with the United States department of labor, office of apprenticeship and training; employment of Colorado workers as compared to importation of out-of-state workers; long-term career opportunities; and industry-standard wages, health care, and pension benefits.
 
8. Local 111’s claims in its RRR include two main areas of consideration: (1) whether the Request for Proposals (RFP) was fundamentally flawed by not including O&M costs over the life of the plant; and (2) whether the Phase II Decision itself was flawed through its discussion that found the “range of information” provided and considered by the Commission acceptable for the requirements of § 40-2-129, C.R.S. 
9. The plain meaning of a statute, if its meaning is clear and absurdity does not result, is to be given effect. People v. Nara, 964 P.2d 578, 580 (Colo. App. 1998); 
§ 2-4-201(1)(b), C.R.S. Further still, Commission determinations need only be “discernible,” Caldwell v. Pub. Uti’l Comm’n, 692 P.2d 1085, 1088 (Colo. 1984), and “need not be presented in any particular form, and may be implied from other facts.” OCC v. Pub. Uti’l Comm’n, 752 P.2d 1049, 1055 (Colo. 1988). 
10. First, the request regarding O&M considerations is contrary to the plain language of § 40-2-129, C.R.S., in addition to being a collateral attack on the Commission’s Phase I Decision (Decision No. C17-0316). Through Decision No. C17-0796-I addressing Local 111’s substantive comments regarding the issues addressed in Phase I that would not be re-litigated in Phase II, the Commission already considered the arguments raised here by Local 111 regarding inclusion of O&M of the plant over its lifespan. The Commission agreed with Public Service that the plain language of the statute does not require O&M costs for the life of the plant. 
11. The statutory phrase that the Commission must consider “factors that affect employment and long-term economic viability of Colorado communities” does not include, in its plain language, any specific reference to 40 years of O&M costs or otherwise define these factors. Further, to require BVEM information for 40 years of O&M leads to absurd results. Colorado law leaves management discretion to the operations of a company. See, e.g., Colorado Municipal League v. Pub. Util’s Comm’n, 473 P.2d 960 (1970). For BVEM considerations to include decades of information on management discretion regarding labor at facilities strains the statute. The Commission agreed with this reasoning in Decision No. C17-0796-I when it found the plain language of § 40-2-129, C.R.S., does not require O&M information. 
12. The Commission also articulated in Decision No. C17-0796-I that this argument related to RFP issuance collaterally attacks final determinations in the Commission’s final Phase I Decision.
 Notably, Local 111 has been a party to the Electric Resource Plan (ERP) since Phase I. The Company proposed RFPs that did not include 40 years of O&M costs in Phase I, which the Commission approved in its Phase I Decision. No party, including Local 111, objected to this exclusion of O&M costs, and the decision was final. The Commission therefore directed that the request was beyond the scope of the CEP Presentation considerations, a collateral attack on final determinations, and we instructed parties to direct arguments accordingly. 
13. As the arguments relate to the Phase II Decision, O&M cost inclusions in modeling were addressed through prior decisions. While statutory collateral attack preclusion to that final decision remains (see § 40-6-112(2), C.R.S.), the plain language of the statute does not require O&M information for the life of the plant. Consistent with Decision No. C17-0796-I, we deny the arguments raised again through Local 111’s RRR. 
14. Second, Local 111’s arguments regarding “flaws” in the Phase II Decision are misplaced. The Commission required Public Service to seek bidder information, and considered factors for BVEM, consistent with requirements of § 40-2-129, C.R.S. The Commission’s decision is discernible in how it carried out these statutory requirements. 
15. The Commission met the plain language of the statute first by “requir[ing] utilities to request” specific information from all bidders. Consistent with the Phase I Decision and Rule 3616(c), Public Service was required to request from bidders all information listed in 
§ 40-2-129, C.R.S.  The Commission confirmed this requirement to the utilities in the Phase II Decision.
 Local 111 does not argue the Commission failed to require the utility, Public Service, to request the listed information from bidders. The Commission’s authority rests over the utility and not the bidders. The statute’s language carefully recognizes this distinction. 
16. The Commission also reasonably determined that the information provided through confidential bidding information, in addition to other record data, was sufficient to “consider,” on a qualitative basis, factors “that affect employment and the long-term economic viability of Colorado communities.”
 This includes not only data from the BVEM information provided by bidders that is included in Confidential Attachment C to the 120-Day Report, but also substantial evidence throughout the proceeding as a whole. “Consideration” of record evidence does not require explicit findings or for the Commission to follow a particular format in its decision making. OCC v. Pub. Util’s Comm’n, 752 P.2d at 1055. Throughout its Phase II Decision, the Commission discusses considerations regarding economics and employment.
 Considerations of BVEM are both implicit and explicit in the Phase II Decision that found the CEP Portfolio provided opportunities for both employment and long-term economic viability for Colorado communities. This includes, but is not limited to, communities in Southern Colorado where the CEP Portfolio proposes solar, battery storage, and other long-term employment and economic opportunities.
 
17. Although the bidding information received in Confidential Attachment C to the 120-Day Report varied, particularly in light of the record as a whole, the Commission found it sufficient in these circumstances to comply with the statute. The Commission’s clarification, for Public Service, that in the future RFP bids will be disqualified does not implicate a finding here that data was insufficient. This footnoted statement in no way implies BVEM requirements in § 40-2-129, C.R.S., were not met in this instance. In fact, the footnote reveals the Commission’s ongoing commitment to these important considerations going forward.  

18. We find the RFP process that required the utility to request certain BVEM information of bidders and the Commission’s considerations in its Phase II Decision comply with the requirements of § 40-2-129, C.R.S. We therefore deny Local 111’s request for RRR. 
C. Joint RRR Challenging Accelerated Depreciation Considerations
1. Discussion
19. Joint RRR Applicants request reconsideration on one issue: their claim that the Commission “disregarded” accelerated depreciation costs resulting from the early retirement of Comanche Units 1 and 2 when assessing the Net Present Value Revenue Requirement (NPVRR) of the CEP Portfolio. Joint RRR Applicants argue that the accelerated depreciation costs must be considered because they fall within the definition of “net present value of revenue requirements” defined in § 40-1-102(9), C.R.S., and that “the” primary purpose of least-cost planning is to minimize the NPVRR pursuant to § 40-3.2-104, C.R.S. 
20. Joint RRR Applicants continue to assert that record evidence shows a reduction in the Renewable Energy Standard Adjustment (RESA) is appropriate even if Comanche Units 1 and 2 are retired on schedule, and claim that savings are reduced by $110 million on an NPV basis, using Public Service’s “own numbers.” 
21. Joint RRR Applicants rely solely on § 40-3.2-104(1), C.R.S., which states in relevant part: 
[I]t is the policy of the state of Colorado that a primary goal of electric utility least-cost resource planning is to minimize the net present value of revenue requirements.
22. The rule definition, which expands on the statute, defines NPVRR: 
[T]he current worth of the total expected future revenue requirements associated with a particular resource portfolio, expressed in dollars in the year the plan is filed as discounted by the appropriate discount rate. 
Rule 3602(j)

23. According to Joint RRR Applicants, the CEP Portfolio and the Preferred ERP Portfolio are not comparable “from a NPVRR perspective.” Joint RRR Applicants assert that, by permitting consideration of the offset and finding the two portfolios “comparable,” the Commission misapplied § 40-3.2-104, C.R.S. 
24. Joint RRR Applicants request the Commission approve the Preferred ERP Portfolio. If the Commission rejects Joint RRR Applicant’s argument and approves the CEP Portfolio, they request the Commission “explicitly recognize the additional costs” and explain why qualitative determinations merit approval of the Colorado Energy Plan Portfolio (CEPP).     
2. Findings and Conclusions
25. The Joint RRR over-simplifies Commission processes and consideration requirements, focusing on one statutory citation and limited evidence in the record. Contrary to the focus of the Joint RRR, the Commission considered “all relevant information” and weighed numerous data points – both qualitative and quantitative – to determine whether portfolios were comparable and, ultimately, that the CEP Portfolio could be pursued with “reasonable rate and cost impacts.” 
26. A statute must be “read and considered as a whole and should be construed to give consistent, harmonious, and sensible effect to all of its parts.” AviComm, Inc. v. Pub. Utils. Comm’n, et al., 955 P.2d 1023, 1031 (Colo. 1998). Joint RRR Applicants’ arguments focus on one statute and miss the full context of all the requirements in Title 40, and the interrelated ERP processes. The Joint RRR ignores that the Commission’s ERP processes have changed significantly from simply “least-cost resource planning.” Consistent with its Phase II Decision, current processes use “cost-effective” resource planning, which includes, for example, balancing considerations required for clean energy and energy-efficient resources in § 40-2-123, C.R.S., renewable energy standard compliance concerns in § 40-2-124, C.R.S., and BVEM considerations in § 40-2-129, C.R.S. Taking Title 40 as a whole, the Commission considered and weighed all statutorily required considerations to find a reasonable rate and cost impact to customers.
27. In addition, even based strictly on § 40-3.2-104(1), C.R.S., Joint RRR Applicants incorrectly suggest that NPVRR is the primary purpose of resource planning.
 The plain language of § 40-3.2-104(1), C.R.S., recognizes that minimizing NPVRR is “a primary” purpose of the resource planning, further supporting that other purposes for these complex planning proceedings are required. 
28. Joint RRR Applicants inaccurately condense the many complex ERP processes into one statutory citation, thereby providing an inaccurate and myopic view of the ERP. The Commission described the ERP process in-depth in its Phase II Decision.
 
29. Joint RRR Applicants incorrectly claim the Commission “disregarded” accelerated depreciation costs by inaccurately describing the discussion and findings in the Phase II Decision and the related CEPP Presentation Decision.
 
30. The Commission considered all NPVRR costs associated with the various portfolios, including the numerous sensitivities and impacts presented in the 120-Day Report, BVEM information and environmental considerations, as well as arguments in party comments.
 The Commission also thoroughly reviewed all evidence and arguments related to the RESA offset for accelerated depreciation costs. In fact, the Commission went out of its way to ensure it had all relevant information in Phase II by requiring Public Service to model the portfolio costs both with and without accelerated depreciation costs.
 These requirements included presentation of multiple least-cost portfolios based solely on the NPVRR value of bids.  Joint RRR Applicants even acknowledge that Public Service conducted the required modeling to quantify the impact of including the accelerated depreciation costs in the revenue requirement measures and presented those results in its 120-Day Report for Commission consideration.
 
31. In the Phase II Decision, we agreed with concerns of the Ratepayer Coalition and Staff of the Colorado Public Utilities Commission regarding flaws in portfolio modeling in the later years of the resource planning period.
 We therefore focused primarily on the period before 2034, prior to the years relied upon to derive the $213 million estimate of customer savings from the CEP Portfolio. Even focused on these early years, we nevertheless continued to agree with the CEPP Presentation Decision findings, which included requiring the various portfolios and related information provided for comparison.
 This includes our determination to consider the portfolios both with and without accelerated depreciation. 

32. With the purported cost savings excluded, but with the costs of the accelerated depreciation in mind, the Commission determined that the costs of the CEP Portfolio and the Preferred ERP Portfolio are comparable. The Commission found persuasive the potential benefits of implementing the CEP Portfolio, compared to the Preferred ERP Portfolio, which include, without limitation: exceptionally low bid prices; production tax credits; balancing utility and independent power producer ownership; mitigating coal plant emissions of sulfur dioxide, nitrogen oxide, and carbon dioxide; battery storage proposals; and long-term employment opportunities and economic viability of communities in Colorado.
 
33. The Commission did not “disregard” accelerated depreciation costs. Further, NPVRR costs are not “the” primary purpose of cost-effective resource planning. We do not revise our determinations and analysis that are based on substantial evidence throughout this record. 

34. Joint RRR Applicant’s request is denied, and we uphold our Phase II Decision.  
II. ORDER

A. The Commission Orders That:

1. The Application for Rehearing, Reargument, or Reconsideration to Decision No. C18-0761 filed by the International Brotherhood of Electrical Workers, Local #111 on September 28, 2018, is denied.
2. The Application for Rehearing, Reargument, or Reconsideration to Decision No. C18-0761 filed jointly by the Intermountain Rural Electric Association and the Ratepayer Coalition on October 1, 2018 is denied. 
3. This Decision is effective upon its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 17, 2018.
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� Decision No. C17-0796-I issued September 28, 2017, at ¶ 48
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� Local 111 RRR at P. 5 1st paragraph


� Emphasis added. 


� Decision No. C17-0316, issued April 28, 2017. 


� See, Phase II Decision at ¶ 101.


� Local 111 RRR at page 2 footnote 1.


� See, e.g., Phase II Decision at ¶¶ 72 (discussing potential for EVRAZ Rocky Mountain Steel contract and related employment); 87 (considering Interwest’s support of “jobs and economic development”); 95-96 (discussing economic benefits to Pueblo from Pueblo’s Energy Future and Pueblo County).


� See, Id. 


� See Joint RRR P2, 3rd paragraph and P11, 3rd paragraph.


� Phase II Decision, at ¶¶ 5-15.  


� Decision No. C18-0191, issued March 22, 2018. 


� See, e.g., Phase II Decision, at ¶ 102.


� CEPP Presentation Decision, at ¶¶ 42-48.


� Joint RRR, at pp. 5-6.
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