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I. By the Commission

A. Statement

1. This matter comes before the Commission for consideration of a petition for variance of paragraph 85 from Decision No. R13-1226, initiated by Daniel Hepner, Chapter 7 Trustee (Bankruptcy Trustee) for Prospect Mountain Water Company, Inc. (Prospect Mountain or Company) filed August 7, 2018.  

2. The Company filed for Chapter 7 bankruptcy protection on April 22, 2015, and currently the Company’s day-to-day operations are being managed by the Bankruptcy Trustee.  It is the Bankruptcy Trustee’s intent to transfer the utility to a willing and qualified buyer as soon as possible.  The Bankruptcy Trustee and the Town of Estes Park (Estes Park) have engaged in discussions regarding the transfer, and Estes Park has entered into an agreement to manage the system for a period of one year. That Operating Agreement can be found in Proceeding 
No. 16A-0414W. 
3. Since then, the Company has three times requested a variance of paragraph 85, with that request being granted each time. The Company now requests a fourth variance, for a period of one year, while the Company works on plans to transition the system over to permanent operation by Estes Park. 
4. The Commission provided notice of this petition on August 9, 2018, to all interested persons, firms, and corporations.  No petition to intervene or notice of intervention has been filed, and thus the petition is uncontested.  As such, the petition will be determined without a formal hearing in accordance with § 40-6-109(5), C.R.S., and Rule 1403 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723‑1.

5. Prospect Mountain’s tariff contains a True up Charge on Sheet No. 1A that currently allows for the full recovery of all purchased water from Estes Park without limitation.

6. Paragraph 85 of Decision No. R13-1226 in Proceeding No. 13A-0291W issued October 2, 2013, provides the following:  
For 18 months after the final Commission decision in this proceeding, there shall be no cap on the amount of the True-up Charge. Eighteen months36 after the final Commission decision in this proceeding, the amount of recoverable water loss shall not exceed 25 percent of the purchased water for any quarter.37 
Footnote 36:  This 18-month period without a cap applies to all water purchased during that period, regardless of when the true up charges are applied. If the 
18-month time span ends during a 4-month true-up timeframe, the cap shall begin in the next 4-month timeframe. 

Footnote 37:  For an example, the total amount of purchased water between January 1, 2013 to April 30, 2013 was $26,209, the true-up amount was $10,079 (38 percent). Eighteen months after this becomes a decision of the Commission the most the Company could charge customers would be $6,552.25 (25 percent of $26,209). 
B. Findings and Conclusions

7. The Bankruptcy Trustee has identified several goals of the transfer of the Company, which include both:  (a) a temporary operating agreement whereby the transferee would manage the water supply business during the bankruptcy case; and (b) a permanent transfer of the business.
8. While the parties are working to achieve these goals as quickly as possible, there are numerous issues that must be resolved prior to any permanent transfer. While these negotiations are ongoing, the Trustee states it is imperative that the Company recover the full costs for receiving treated water from Estes Park. In addition, the Trustee states that the recent Operating Agreement signed with Estes Park requires the Trustee to make capital improvements to the Company’s system. Therefore, continuance of the Water Loss Cap Variance is necessary to preserve the Company’s Capital Improvement Fund for these improvements to the system. 
9. Any reduction in that recovery may impair the ability of the Trustee to maintain the Company’s system. As stated, the Bankruptcy Trustee is diligently pursuing a course of action that, if successful, will provide for a transfer of the system to an operator capable of operating and maintaining the system in a manner which best serves customers of the Company. In the instant Petition, the Bankruptcy Trustee states that he is optimistic that the transfer of the system will be complete before May 2019, but should that prediction not hold it is imperative to maintain the Company’s finances for the benefit of the customers and the benefit of Estes Park. For all of these reasons, continuation of the allowance for full recovery of the Purchased Water True-Up tariff for the requested limited one year period is warranted and necessary according to the Bankruptcy Trustee. 
II. ORDER

A. The Commission Orders That:

1. The Commission agrees that Daniel Hepner, Chapter 7 Trustee should be provided sufficient resources to continue to operate Prospect Mountain Water Company, Inc. as he negotiates with potential transferees, and thus the Commission finds that the petition is in the public interest and should be granted. 
2. Consistent with the above discussion, Prospect Mountain is granted the variance of Decision No. R13-1226 to extend the 18-month period without a cap specified in such Decision for a fourth time, nunc pro tunc, with this extension to last from July 31, 2018 through July 30, 2019. This time period corresponds to the Purchased Water True-Up billing periods of January 1, 2018 through December 31, 2018.
3. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails this Decision.

4. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 12, 2018.
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