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I. BY THE COMMISSION

A. Statement, Findings, and Conclusions
1. On June 7, 2018, Mountain Star Transportation, LLC, doing business as Explorer Tours filed an application for permanent authority to operate as a common carrier of passengers by motor vehicle for hire.

2. On June 12, 2018, Aspire Tours, LLC, filed a petition for intervention in opposition to the application.  On June 29, 2018, Ullr Tour, LLC, doing business as The Colorado Sightseer filed a “Form for Intervention and Entry of Appearance as a Matter Of [sic] Right to Application of a Transportation Utility.”

3. On July 19, 2018, the Commission deemed the application complete and referred the matter to an Administrative Law Judge (ALJ).  On July 26, 2018, the ALJ issued an interim decision, Decision No. R18-0592-I, that set the date and time for the prehearing conference, required all parties to attend the prehearing conference, and noted that failure to appear may result in the dismissal of their applications or interventions.  

4. On July 25, 2018, Attorney Charles J. Kimball filed a document titled “Intervenors’ Exhibit and Witness Summaries,” purportedly on behalf of Sightseer and Aspire.  He had not yet filed an entry of appearance for either party.  Filing an exhibit and witness summary does not constitute an entry of appearance under Commission rules.  See 4 Code of Colorado Regulations 723-1-1201(c) and 1004(y) of the Commission’s Rules of Practice and Procedure.

5. The prehearing conference was scheduled for August 9, at 9:30 a.m.  On August 8, 2018, Attorney Kimball filed an entry of appearance for Sightseer.   The prehearing conference proceeded as scheduled.  Attorney Kimball did not appear.  
6. The ALJ issued Recommended Decision No. R18-0671 on August 14, 2018.  It dismissed the intervenors because they had not appeared or been represented at the prehearing conference, and, because the matter was then uncontested, granted the certificate of public convenience and necessity without a hearing.  

7. Attorney Kimball filed a “motion for reconsideration” on August 14, 2018, asserting that a calendaring error had caused his failure to appear at the prehearing conference and asked the ALJ to reconsider the decision to dismiss Sightseer and Aspire.
8. As it turns out, Attorney Kimball filed the wrong kind of motion.  His request should have been made as exceptions, not as a motion for reconsideration (which only applies to final Commission decisions).  See Commission Rules 1505 and 1506.  In the interest of allowing Sightseer and Aspire the opportunity to be heard, we elect to construe this filing as exceptions.  Commission rules exist to promote fairness, predictability, and efficient proceedings.  Given these particular facts, punishing Aspire and Sightseer for their attorney’s shortcomings is not in the public interest.  Therefore, we elect to treat the “motion for reconsideration” as exceptions and grant the relief requested.
II. ORDER

A. It Is Ordered That:

1. The exceptions filed on behalf of Aspire Tours, LLC and Ullr Tour, LLC, doing business as The Colorado Sightseer (Colorado Sightseer) are granted.

2. This proceeding is remanded to the Administrative Law Judge to consider whether Colorado Sightseer has properly intervened and for further proceedings as necessary.

3. This Decision is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
August 29, 2018.
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� Including, if necessary, any referral to the Office of Attorney Regulation.
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