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I. BY THE COMMISSION

A. Statement

1. By this Decision, the Colorado Public Utilities Commission (Commission or PUC) opens this proceeding in order to allocate funds from the Colorado Performance Assurance Plan (CPAP) Tier 2 fund to meet the state matching fund requirement as part of the 2018 Federal 911 Grant Program described below.  A commitment of state matching funds at the 40 percent level is necessary for Colorado’s grant application to be eligible for full funding of its share of the $115 million made available nationwide through the 911 Grant Program.
B. Background and Discussion

1. 911 Grant Program
2. As part of the Next Generation 911 (NG911) Advancement Act of 2012, Congress approved the partial use of funds generated from the Federal Communications Commission spectrum auction proceeds, which were deposited in the Public Safety Trust Fund.  The auction generated significant funds, and in 2016, $115 million in funding was made available for State specific grants for the deployment and operations of NG911 by the Public Safety Answering Points (PSAPs).  NG911 deployment requires significant investment statewide both in the 911 network and in the PSAPs.  This investment is estimated in total to be at least twice the cost of 911 today.  In Colorado this deployment involves 58 911 governing bodies that oversee one or more of 98 PSAPs, including the Colorado State Patrol.
3. As stated in the 911 Grant Program Rules, “NG911 is an initiative to modernize today’s 911 services so that citizens, first responders, and 911 call-takers can use IP-based, broadband-enabled technologies to coordinate emergency responses.
 Using multiple formats, such as voice, text messages, photos, and video, NG911 enables 911 calls to contain real-time caller location and emergency information, improve coordination among the nation’s PSAPs, dynamically re-route calls based on location and PSAP congestion, and connect first responders to key health and government services in the event of an emergency.
  The 911 Grant Program now seeks to provide financial support for investment in the forward-looking technology of NG911 as contemplated by the NG911 Advancement Act.”
4. Of the $115 million available for state 911 program grants, Colorado PSAPs are eligible for approximately $2 million statewide,
 with an opportunity to receive additional funds if other states are not awarded their grant allocations in part or in full.  Similarly, if Colorado does not timely request and receive approval for its full allocation, any unallocated grant funds will be disbursed to other state  to fulfill their grant needs.
5. The 911 Grant Program is under the combined administration of the U.S. Department of Commerce - National Telecommunications & Information Administration (NTIA) and the U.S. Department of Commerce - National Highway Traffic Safety Administration (NHTSA).  On August 4, 2018, 911 Grant Program application rules were approved by the federal Office of Management & Budget and released in the Federal Register.
  

6. In its 911 Grant Program rules, the NTIA and NHTSA prescribe:  1) the calculation to be used to determine state eligible funding, 2) the requirement for a 40 percent state match for the grant funds; and 3) a two-step application process for determining eligibility and awarding the funds.
7. The first step of the application requires a filing no later than September 10, 2018 that must include an identification of a designated state 911 Coordinator, a certification that 911 surcharges in the State are being expended for their intended purposes, and a certification that the state has a plan for how to expend grant funds while meeting all grant requirements.
8. In a letter dated September 4, 2018, Governor John Hickenlooper has designated the Commission as Colorado’s  911 Coordinator to implement the NG911 grant.  Governor Hickenlooper has also designated Mr. Daryl Branson of the Commission’s Telecommunications Staff as the official representative to sign the certifications for the 911 Coordinator.  Mr. Branson has also served as the statewide coordinator on behalf of the Governor’s office on the yearly required federal certification regarding the use of 911 surcharges in Colorado and has been working with 911 public safety stakeholders to formulate a statewide plan that meets grant requirements.
9. One significant component of the 911 Grant Program is the 40 percent matching fund requirement.  Given the requirement to secure matching funds under this federal program,  we sought an alternative to consumer impacting 911 surcharge increases for the approximately $1 million in matching funds. Consequently, we consider funds available through the CPAP Tier 2 fund.  These funds would be used to meet the 911 Grant Program matching requirement necessary to secure Colorado’s full eligibility amount estimated to be no less than $2 million from the $115 million total amount of money available nationally.  Of note, the CPAP Tier 2 matching funds, along with the federal funds, will directly benefit the Colorado PSAPs and no funds will be used to support the PUC administration of the grant.  
10. A commitment to cover the matching fund requirement by the PUC during this application step will allow Colorado to complete the initial required certifications and will demonstrate to the NTIA and NHTSA that Colorado can provide matching funds for the Colorado full state eligibility amount of the grant.
C. CPAP Tier 2 Fund

11. The CPAP, including the Tier 2 Fund, was created in 2002 by the Commission as part of a self-effectuating performance mechanism with a multi-tiered measurement and payment system resulting from the implementation of the Telecommunications Act of 1996 (Telecom Act).  The Telecom Act required Qwest Corporation, as the incumbent local exchange carrier (ILEC), to allow its competitors (competitive local exchange carriers (CLECs)) to use its operational support systems and networks components to enter the local telephone service market.  As quid pro quo, the ILEC was allowed to re-enter the long distance market upon successful opening of the local market to competitors, and was required to implement performance measures, with payments, if the ILEC was not meeting performance obligations to the CLECs, in order to assure that the local market remained sufficiently open. The CPAP implemented a Tier 1 fund in which missed performance indicators resulted in payments directly paid to the CLECs, and a Tier 2 fund in which missed performance indicators generated funds to support CPAP related administration activities such as performance measure audits.
12. The Tier 1 fund is still in place with payments directly made from the ILEC to the CLECs when required.  The Tier 2 fund was eliminated in 2013 coterminous with the 
2013 six-year review of the CPAP.  While there are no additional funds flowing into the 
Tier 2 fund, there remains a significant balance that is more than adequate to support any ongoing CPAP administration.  
13. Section 9.3 of the current CPAP contemplates and allows for alternative uses of Tier 2 fund that are no longer needed to support CPAP related activities.  Specifically, the CPAP prescribes that, “[u]pon implementation of the CPAP, the Commission shall decide how to use the remainder of the fund.  Section 9.3 of the CPAP also requires, “The uses [of the Tier 2 Fund] shall be competitively neutral efforts in the telecommunications field that do not benefit CenturyLink QC directly.”  The CPAP Tier 2 fund currently has a balance of approximately $3 million with limited ongoing expenses for future work related directly to the CPAP.
14.   The Commission has previously approved requests for CPAP Tier 2 funds.  For example, in 2010 the Commission approved $180,000 in matching funds from the CPAP Tier 2 fund for the federal E911 Grant Program.
  Also in 2009, the Commission approved allocating $200 thousand from the CPAP Tier 2 fund to support the Governor’s Office of Information Technology broadband mapping project.

D. Findings and Conclusions

15. We find that the use of $1 million from the CPAP Tier 2 fund to be used as matching funds to leverage an additional $2 million from the  federal 911 Grant Program for Statewide NG911 is in the public interest and consistent with Section 9.3 of the CPAP.  We further find that a sufficient balance will remain in the CPAP Tier 2 fund after the allocation to cover any ongoing CPAP administrative expenses.  
II. ORDER

A. The Commission Orders That:

1. A Miscellaneous Proceeding is opened to consider whether to allocate $1 million from the Colorado Performance Assurance Plan (CPAP) Tier 2 Fund for use as matching funds to obtain matching federal 911 Grant Program funding for Colorado.  
2. The amount of $1 million shall be apportioned from the CPAP Tier 2 fund to use as matching funds as part of the application for federal 911 Grant program matching funding for Colorado.

3. CPAP Tier 2 funds are to be used by Colorado 911 Governing Bodies/Public Safety Answering Points only for 911 Grant Program eligible expenses and no other purposes.

4. Any CPAP Tier 2 funds that are not needed to meet the grant match requirement once the exact 911 Grant Program eligible amount for Colorado is determined shall be returned to the CPAP Tier 2 Fund.

5. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 5, 2018.
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