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I. BY THE COMMISSION
A. Statement

1. This Decision addresses contested issues regarding Interim Decision 
No. R18-0318-I (Interim Decision) issued by Administrative Law Judge (ALJ) Conor F. Farley on May 11, 2018. The Commission grants, in part, and denies, in part, the contested issues in the Motion Contesting Interim Decision No. R18-0318-I filed by Public Service Company of Colorado (Public Service, PSCo, or Company). The Commission grants the Joint Motion Contesting Interim Decision No. R18-0318-I filed by Staff of the Colorado Public Utilities Commission (Staff) and Public Service.

2. In accordance with Decision Nos. R18-0114-I and the Interim Decision, we authorize Public Service to increase its base rate revenues on a provisional basis by $26,527,820 through the implementation of a General Rate Schedule Adjustment (GRSA) of 24.19 percent. 

B. Discussion

3. On June 2, 2017, Public Service filed Advice Letter No. 912-Gas. Public Service seeks to increase its gas revenues through a combination of proposed increases in base rates through a Multi-Year Plan (MYP) covering the years 2018 through 2020. The MYP proposes three step increases in the GRSA in 2018, 2019, and 2020, and a roll-in of $93.9 million in Pipeline System Integrity Adjustment (PSIA) costs in 2019. The revenue requirements each year of the MYP are based on cost of service studies using Future Test Years (FTYs). The proposed increases in base rates would allow Public Service to recover approximately $232.9 million over the three-year MYP. 

4. By Decision No. C17-0507, issued June 21, 2017, the Commission set the matter for hearing before an ALJ and, pursuant to § 40-6-111(1)(b), C.R.S., suspended the effective date of the tariffs filed under Advice Letter No. 912-Gas for 120 days, or until October 31, 2017.

5. By Decision No. R17-0723-I, issued September 1, 2017, the ALJ adopted a procedural schedule with evidentiary hearings on December 11 through 15, and December 18 and 19, 2017. The ALJ allowed Public Service to institute provisional rates, effective January 1, 2018, equal to the full amount of the rates sought in the first year of the MYP. The interim rates were proposed by the parties in exchange for Public Service amending Advice Letter 
No. 912-Gas to extend the statutory suspension period of the tariff pages to accommodate the December 2017 hearing dates.
6. On September 15, 2017, Public Service filed an Amended Advice Letter 
No. 912-Gas and amended tariff sheets with an effective date of October 27, 2017 (Amended Advice Letter). This filing extended to February 24, 2018, the 120-day statutory suspension period for the tariffs.
7. A hearing was held on December 11 through 15, and 18, 2017.  At the end of the hearing, the ALJ closed the evidentiary record.
8. On December 22, 2017, President Trump signed into law the Federal Tax Cuts and Jobs Act (TCJA). Among other things, the TCJA reduced the federal corporate tax rate from 35 percent to 21 percent, effective January 1, 2018.
9. On December 27, 2017, Public Service filed Advice Letter No. 921-Gas in Proceeding No. 17AL-0874G to implement provisional rates January 1, 2018, pursuant to Decision No. R17-0723-I.
10. On February 1, 2018, by Decision No. C18-0075, the Commission opened a statewide proceeding (Proceeding No. 18M-0074EG) to consider the impacts of the TCJA on the revenue requirements and rates of all Colorado investor-owned electric and natural gas utilities (Statewide TCJA Proceeding). The Commission directed the utilities to record and track, as a deferred regulatory liability, the difference in tax liabilities caused by the enactment of the TCJA as compared to the federal tax amounts used to establish current rates. The Commission further ordered the utilities to submit a filing by February 21, 2018, that addresses: (1) the tracking and monitoring of the TCJA-related deferred regulatory liability; (2) proposals for implementing any refund due to customers associated with the deferred regulatory liability; and (3) the establishment of updated revenue requirements and rates to reflect the prospective impacts of the TCJA. The Commission explained the Statewide TCJA Proceeding was opened to provide a degree of uniformity in the treatment of the issues relating to the impacts of the TCJA for the utilities and their customers. The Commission recognized, however, that the specific circumstances of each utility also must be taken into account. Specifically, the Commission acknowledged that Public Service and certain other utilities have ongoing rate proceedings and clarified that the filing requirements in the Statewide TCJA Proceeding were not intended to preclude the implementation of potential refunds or the establishment of new rates in those ongoing proceedings.
11. By Decision No. R18-0114-I, issued February 14, 2018, the ALJ extended the statutory suspension period for the decision on the tariffs filed with the Amended Advice Letter by an additional 90 days pursuant to § 40-6-111(1)(b), C.R.S., to May 25, 2018. As explained below, the ALJ also denied the motion of the Colorado Office of Consumer Counsel (OCC) to reopen the record in this case to take evidence on TCJA impacts. The ALJ instead granted, in part, a joint motion to approve the Settlement Agreement and Impacts of Tax Cuts and Jobs Act (TCJA Settlement) reached by Public Service and Staff that offered an alternative approach for addressing TCJA impacts.
12. The approved TCJA Settlement proposed a four-step process to provide both a reduction in the provisional rates effective January 1, 2018, based on preliminary estimates of the impacts of the TCJA, and procedures for determining and implementing the full impacts of the TCJA rates within this same proceeding. The first step entails a $20 million reduction to the provisional rates that took effect January 1, 2018. The second step involves adjusting the provisional rates based on the revenue requirements resulting from this Decision and also reducing those revenue requirements by the initial $20 million to carry forward the preliminary TCJA impacts. The third step involves a second evidentiary hearing to determine the final impact of the TCJA on the Company’s revenue requirements. The fourth step involves implementing the final rates determined in the third step.
13. On February 20, 2018, Public Service filed a Second Amended Advice Letter No. 912-Gas and amended tariff sheets with an effective date of June 5, 2018 (Second Amended Advice Letter). The Second Amended Advice Letter extended the full 210-day statutory suspension period to January 1, 2019, consistent with the procedures established in Decision No. R18-0114-I.
14. On February 26, 2018, Public Service filed Advice Letter No. 924-Gas in Proceeding No. 18AL-0125G to implement provisional rates effective March 1, 2018, pursuant to Decision No. R18-0114-I in this proceeding. The filing reduced the provisional GRSA from 33.64 percent to 28.41 percent to reflect, on a preliminary basis, the reduction in revenue requirements caused by the TCJA.
15. On May 11, 2018, the ALJ issued the Interim Decision and certified it as immediately appealable to the Commission en banc. The ALJ explains that he certified the decision for appeal because, based on the TCJA Settlement, the Commission is to consider and rule on any appeals to the decision before the ALJ considers further evidence and renders a recommended decision addressing the final calculation of the rate impacts of the TCJA. The ALJ explains that his recommended decision will then be subject to exceptions addressed by the Commission and the entire proceeding will be subject to judicial review thereafter. The ALJ established a deadline of May 31, 2018, for motions seeking review of the Interim Decision.  

16. Also on May 11, 2018, the Commission issued Decision No. C18-0326-I in the Statewide TCJA Proceeding. The Commission adopted a uniform process for determining whether each Colorado utility has properly addressed the TCJA impacts on rates. The Commission provided guidance to each utility on how to proceed in accordance with these uniform procedures. The Commission required each utility to report quarterly on their progress in addressing the TCJA impacts on rates.

17. On May 18, 2018, the OCC filed a Motion Contesting Interim Decision 
No. R18-0114-I and Requesting Certification of Interim Decision (Motion to Certify). The OCC requested the Commission allow the parties to address on appeal whether the remaining steps of the process established by Interim Decision No. R18-0114-I should remain in effect.

18. On June 5, 2018, by Decision No. C18-0414-I, the Commission denied the OCC’s Motion to Certify. The Commission noted that in the third step of the procedures established by Interim Decision No. R18-0114-I, the OCC will have an opportunity to be heard on Public Service’s proposed calculation of the final TCJA impacts on the Company’s rates and the OCC will also have an opportunity in the fourth step to appeal any recommended decision or decision of the Commission that will issue after the forthcoming evidentiary process focusing exclusively on the impact of the TCJA on rates.

19. On May 31, 2018, Public Service filed a Motion Contesting Interim Decision No. R18-0318-I (Motion), seeking to overturn numerous aspects of the Interim Decision. Public Service and Staff simultaneously filed a Joint Motion Contesting Interim Decision 
No. R18-0318-I (Joint Motion) addressing limited issues in the Interim Decision.   

20. On June 7, 2018, Staff filed a response to Public Service’s Motion. Also on June 7, 2018, the OCC and AARP filed a joint response to Public Service’s Motion.

21. On July 12, 2018 at the Deliberations Meeting, we deliberated on the Motion and Joint Motion, and adopted this Decision. We directed Public Service and the parties to participate in a technical conference to assist us in establishing the approved increase in Public Service’s base rate revenues and the associated GRSA, consistent with our deliberations.

22. On July 23, 2018, Public Service and the intervening parties participated in a technical conference. Public Service presented its cost of service model, updated to reflect the Commission-approved adjustments to the 2016 test year discussed during our deliberations. 

C. Public Service Motion Contesting Interim Decision
1. Test Year

23. The Interim Decision rejected Public Service’s proposed MYP and instead adopted a revenue requirement based on a Historic Test Year (HTY) of calendar year 2016 with known and measurable adjustments through calendar year 2017. The ALJ concluded that Public Service did not meet its burden of proof to show that the MYP:  (a) provides an accurate “interrelated picture of revenue, expense, and investment [that is] reasonably [expected to be] representative of the interrelationships that will be in place during the time the newly proposed rates will be in effect;” or (b) generates rates that fairly balance the interests of Public Service and ratepayers and are just and reasonable.
 Conversely, the ALJ found Staff, the OCC, and AARP satisfied their burden of establishing that the revenue requirement should be based on an HTY with known and measurable adjustments.

24. The ALJ stated that a decision approving an MYP can only occur if there is a high degree of confidence in the utility’s ability to forecast accurately the components of the revenue requirement over the three-year term of the MYP, and concluded that Public Service did not establish this requisite degree of confidence. The ALJ therefore could not find that the rates proposed in the MYP were just and reasonable, and expressed concern about the potential harm to ratepayers if rates were “based on forecasts that are materially wide of the mark.”

25. The ALJ stated that recent under-earning by Public Service did not justify adopting the MYP. The ALJ explained that Public Service did not demonstrate that the factors characteristic of earnings attrition were present, including a high rate of inflation, high interest rates, rapid expansion in utility facilities, and decreasing customer counts. Further, the ALJ noted the PSIA rider provides a current return for about half of the Company’s capital expenditures, and the evidence suggests Public Service may be able to slow the pace and lower the magnitude of its non-PSIA projects.  

26. The ALJ stated that Public Service has maintained strong financial health despite its recent under-earnings and holds a strong credit rating. The ALJ noted the Company’s stock price has outperformed both the Dow Jones and S&P 500, and it is in a strong cash flow position after benefitting from bonus depreciation in recent years. Finally, the ALJ noted that Public Service’s Beta value, a measure of volatility compared to the market, is among the lowest in the proxy groups.

27. The ALJ found unpersuasive the Company’s argument that the MYP provides greater incentives to pursue cost reductions. The ALJ reasoned that the HTY, with its regulatory lag, provides incentives for efficiency and noted the Commission has taken steps to mitigate regulatory lag when needed, for example, by approving the PSIA rider. 

28. Finally, the ALJ concluded that, for the 351 projects listed in the spreadsheet attachments to the MYP, Public Service failed to provide substantive support, including explaining why each project is necessary, where it ranks in priority, the project timeline, how it relates to other projects, and why the forecasted cost of each project is reasonable and accurate.
 The ALJ cited the OCC’s concern that, if the MYP were approved, Public Service may later argue the decision constitutes pre-approval of the projects, without parties having the ability to challenge their prudency.

a. Positions of the Parties

29. Public Service seeks to reverse the ALJ’s decision to use a 2016 HTY with known and measurable adjustments through 2017, arguing that the intervenors and the ALJ seemed focused on “maintaining the status quo” rather than on fully investigating the benefits of an MYP.
 Public Service argues the Company provided robust support for its proposal; the preponderance of the evidence supports the MYP; the MYP is a more productive way of adhering to the regulatory compact; and nothing in the ALJ’s decision or evidence in the record supports the countervailing benefits of an HTY. While the Company agrees the ALJ properly stated the legal burdens of proof in the proceeding, it claims the ALJ made material errors and failed to measure the record evidence against the burden of proof. Public Service similarly argues that no party offered substantive evidence to meet the burden of proof that an HTY should be used.
30. Public Service contends it met its burden to support the MYP and makes the following arguments in its Motion: The Company’s forecasts and customer protections are reasonable and include adequate customer protections; HTYs undermine the Company’s ability to earn its authorized return; MYPs best support cost efficiency consistent with utility service obligations; and the Company provided thorough support for MYP projects while the intervenors did not attempt to test the reasonableness of the forecasts in the MYP.
31. Public Service contends that its significant under-earnings in past years rebut the argument that the PSIA rider renders an MYP unnecessary. The Company argues that such under-earnings would only be justified if Public Service failed to operate efficiently. Public Service suggests it has been denied adequate cost recovery in this rate case because it has the obligation to provide safe and reliable service without a fair opportunity to earn compensatory rates.  

32. Public Service argues the ALJ overlooked certain benefits of an MYP, including rate certainty, rate smoothing, incentives for the utility to pursue cost reductions, reduced regulatory expense, lower utility financing costs, and transparent planning. If the Commission rejects the MYP, Public Service seeks guidance on how it can create a record in the next case to properly support an MYP. The Company does not believe it should be compelled to fully support an HTY in order to present its MYP.
33. Staff recommends denying the Motion, contending the ALJ’s decision was 
well-reasoned and correctly approved the use of an HTY with known and measurable adjustments. Staff maintains the HTY provides “unmatched confidence” that rates will be based on the Company’s actual costs.
 Staff suggests the Company has a history of “overreaching” with respect to revenue requirement requests, noting the Commission roughly halved the Company’s requests in the last three Public Service gas rate cases.    
34. Staff characterizes Public Service’s under-earning as somewhat “self-inflicted,” based on the Company’s significant capital spending.
 Staff agrees with the ALJ that the Company could spread out its projects to slow the pace and lower the magnitude of expenditures. Staff distinguishes between base rates and rate riders, noting that only riders are subject to reconciliation after recovery has begun.

35. Staff counters Public Service’s argument that it did not engage with the MYP by arguing that the Company did not engage with the HTY. Staff questions the expectation that it investigate costs that have yet to be incurred. Finally, Staff contends that the Company’s failure to formally request an extension of the PSIA created an impediment in this proceeding to assessing the impact of such extension. 

36. The OCC also recommends denying the Motion. The OCC disputes Public Service’s claim that arguments and evidence were not considered in the ALJ’s decision. The OCC contends the ALJ carefully reviewed all the evidence, legal arguments, and testimony, and reasonably found the preponderance of the evidence supports the HTY. The OCC characterizes the MYP and associated forecasts as “speculative, unreliable, and unverifiable,” asserting the record fully supports this conclusion.
 The OCC argues that an HTY based on verifiable actual costs is the best method to capture the proper relationship between revenues, expenses, and investments. The OCC also argues that the broad impact of the TCJA and the uncertainty surrounding it further exacerbate the Company’s ability to forecast future revenue requirements.  

37. The OCC warns that approving an MYP could constitute a prudency determination or “pre-approval” with respect to capital projects without the ability for adequate review.
 The OCC points to the Company’s excellent financial health, superior performance of its stock price, and “stellar” credit rating as evidence that it has had reasonable opportunity to earn a return on its investment under HTY regulation.
 Finally, the OCC points to the two 
fully-litigated rate cases in 2012 and 2015 that rejected the MYP, and the four decisions by ALJs and the Commission that supported the HTY with substantially similar records.
b. Conclusions and Findings
38. Decision No. C17-0507, by which the Commission initially suspended the effective date of the tariffs accompanying Advice Letter No. 912-Gas and set the matter for hearing before an ALJ, states that § 40-6-111(2)(a)(I), C.R.S., requires the Commission to consider the reasonableness of the test period revenue requirements presented by Public Service in this proceeding.  The Commission also directed the ALJ to conduct a thorough analysis of the policy benefits and detriments using FTYs, to identify the policy decisions the Commission should make, and to suggest the process by which the Commission should make those decision in this and future rate case proceedings.
 

Neither the Company nor the intervenors afforded the ALJ the robust record the Commission sought by Decision No. C17-0507.  Instead of providing the ALJ with the necessary 

39. tools to evaluate the test years, the parties firmly held to their long-standing arguments for their respective positions, leading the ALJ to conclude that the record is not as comprehensive as it could have been on the circumstances favoring the use of an HTY versus an MYP.
  In Public Service’s previous two Phase I rate cases for its gas utility, the Commission provided guidance as to the relevant rationales underpinning the preferable regulatory policy in relation to an MYP.
  The Commission agrees with ALJ Farley that this previous guidance was not sufficiently addressed by Public Service in this case.

40. The parties also failed to provide a thorough analysis of the PSIA in relation to earnings with respect to the HTY and MYP.  The Commission previously established that the PSIA is integral to the Company’s financial wellbeing in relation to high-priority system safety expenditures, and the intervenors’ advocacy in this case for allowing the PSIA to expire without a full examination of the potential consequences puts the Commission in a disadvantageous position.  The Company’s failure to request an extension of the PSIA in this proceeding should an HTY be adopted is perplexing.  

41. The Commission upholds the ALJ’s decision to base the calculation of Public Service’s base rate revenue requirement on a 2016 HTY including known and measurable adjustments through 2017, and thus denies the proposed MYP.  The ALJ correctly concludes that the variances from the FTYs proposed in the two prior MYP-based proceedings are too great to conclude that FTY-based revenue requirements are reasonable and that the adoption of an MYP will not likely result in substantial ratepayer harm.
  

42. The ratepayer protections proposed by the Company in conjunction with the MYP, including the Earnings Sharing Test, do not sufficiently address the uncertainties inherent in establishing rates based on the proposed FTY revenue requirements.
  Notably, the proposals for initiating revenue sharing only after the Company’s earned return on equity exceeds 10.0 percent and for continuing sharing for returns as high as 12.0 percent are unreasonable and should have been proposed with revenues being returned to ratepayers at much lower levels of earnings, consistent with the notion that the purpose of the mechanism is a ratepayer protection.  

43. Furthermore, the Company’s fundamental approach to its revenue requirement forecasts, although not precisely the same as in its two prior MYP filings, has not changed to a degree where the Commission’s analysis and conclusions in recent proceedings should be disregarded.
  Consistent with the Commission’s decisions in the two prior MYP proceedings, ALJ Farley’s decision to reject the MYP is based on sound regulatory principles and is within the requirements of § 40-6-111(2)(a)(I), C.R.S., given his thorough examination of the record in this proceeding.
  The adoption of ALJ Farley’s decision to use the 2016 HTY, with various modifications as supported in the Interim Decision, appropriately balances the interests of Public Service and its ratepayers, and is therefore in the public interest.

44. In its motion, Public Service seeks “more specific guidance” on how the Company may create a record in the next case to properly support its MYP proposal if the 2016 HTY is upheld.
  As a threshold matter, however, the Company must provide an answer to the corollary questions: What is wrong with the HTY, and what are the specific issues that cannot be resolved by modifying the HTY?  

45. The reluctance of the intervening parties to move from the “auditing” that is associated with the review of an HTY to the “forecasting” associated with the development of an FTY may reflect an anxiety from moving from a standard of relative certainty to a standard of relative uncertainty.  This anxiety must be addressed and overcome before there is any fundamental change to the basis of utility rate regulation in Colorado.  To date, the argument that has been made by Public Service has not been convincing and has become now largely repetitive.  Should Public Service contemplate another MYP-based filing, the Company must propose something substantially different than what has been offered here and in the earlier MYP proceedings.  Any future Phase I rate case filing that involves revenue requirement forecasting or other methods that are not actual-cost based must go much further in terms of addressing the ratepayer protections necessary in an environment of economic uncertainty. Solid economic analysis must examine both sides of the arguments.  For instance, any such analysis should recognize the operating efficiencies that will lead to cost reductions, not cost increases.  

46. It is reasonable for ratepayers to expect at least some relief in a period of historically low natural gas commodity prices. In this era of dropping natural gas prices, the Company’s proposed MYP instead serves to keep rates steady.   The capital investments that have been made and are projected to be made, particularly the non-PSIA-related projects, show a willingness on the part of the Company to take advantage of the low prices to increase its rate base.  But those investments will ultimately be paid for by customers, and the potential service level benefits from those investments have not been shown to merit the sacrifice of lower rates from lower commodity prices.  

47. A repeated emphasis also was placed on flat or declining revenue projections; yet the under-earnings claimed by Public Service was credibly linked, in large part, to the non-PSIA related spending that is outside of the current recovery mechanism provided through the PSIA rider.  Staff witness Richard Reis, for instance, demonstrated that non-PSIA spending from 2016 through 2020, including new services, was projected to be approximately $734.8 million or 49 percent of the total, whereas PSIA-related or pipeline integrity spending was projected to be approximately $762.2 million or 51 percent of the total.  Mr. Reis noted that PSIA costs are recovered on a current basis via the rate adjustment mechanism with a return equal to the Weighted Average Cost of Capital  (WACC). 
 

Of the non-PSIA spending, and not including new service or capacity-related expenditures, approximately half of the spending in 2017 and 2018 was related to the Business Systems and Corporate Shared Services Business Areas. This trend continues in the FTYs through the end of the MYP period in 2020.  For example, Mr. Reis highlighted that the 

48. non-PSIA spending in 2017 and 2018 was approximately $17.1 million and 130.9 million, respectively. 
 In contrast, combined spending for the Business Systems and Shared Corporate Business Areas was $80.3 million in 2017 and $63.4 million in 2018, respectively.

49. The Commission thus concludes that non-pipeline replacement projects and non-pipeline integrity type investments appear to drive Public Service’s “under-earnings,” because they are not adequately supported by sales.  If earnings erosion is to be truly addressed, the pace and magnitude of such expenditures must be examined to ascertain their role as the potential cause of what the Company claims to be under-earnings.  

50. Finally, the parties are encouraged to take further steps to identify the causes of the alleged earnings problem and to explore if there may be a transitional way to build confidence and surety for protecting the public interest.  The approach should incorporate performance metrics calculated to link cost savings and other operating efficiencies to rates, in a manner that ratepayers can intuitively understand.  In other words, ratepayers should be able to clearly observe the legitimate trade-off between accepting a degree of uncertainty in forecasting, versus the gains of cost reductions and savings as a result of performance improvements.  
2. Return on Equity

The Interim Decision sets Public Service’s authorized Return on Equity (ROE) within a range of reasonableness of 9.0 percent to 10.0 percent and directs Public Service to use an authorized ROE of 9.35 percent to calculate rates. The ALJ concluded that, on balance, the intervenors’ analyses supporting reducing the authorized ROE were more persuasive than the 

51. Company’s analysis supporting an increase. The ALJ found the evidence of the Company’s recent financial performance supported this conclusion, and no persuasive evidence was presented that Public Service is at substantial risk in regard to access to capital. Finally, the ALJ concluded that flotation costs should not be considered in the ROE analysis.

c. Positions of the Parties

52. In its Motion, Public Service requests the Commission establish an authorized ROE in a range of 9.5 percent to 10.5 percent. The Company claims the ALJ’s awarded ROE is “arbitrary” within the determined range of 9.0 percent to 10.0 percent.
 Public Service argues that 9.35 percent is well below both the midpoint of that range and the average authorized ROEs of other utilities with whom the Company competes for capital at 9.75 percent, as reported by Regulatory Research Associates (RRA) in its Major Rate Case Decisions publication for January through September, 2017.

53. Public Service claims that its earned ROE was significantly lower than authorized and that these lower returns suggest investors may perceive it as more risky than the average gas utility. The Company claims it will not be able to attract capital on reasonable terms because of the low awarded ROE. The Company argues that its financial performance, including 
an A- credit rating, is an inappropriate basis to award an ROE so far below the national average. Finally, the Company argues that rising interest rates support awarding a higher ROE and notes that the awarded ROE is ten basis points lower than the 9.45 percent the Commission recently authorized for Atmos Energy Corporation (Atmos) in Proceeding No. 17AL-0429G.
  

54. Staff urges the Commission to uphold the ALJ’s decision. Staff maintains that the awarded ROE is sufficient to support the Company’s capital requirements and cautions that an ROE set too high could result in a windfall. Staff disputes the Company’s claim that the ROE is arbitrary and argues the evidence supports a decrease from the current ROE. Staff points out that such decrease is consistent with both the Multi-Stage DCF model results of the intervenors and the Company’s own model results. Staff argues the Company has had no difficulty attracting capital and disputes the Company’s statement that its gas subsidiary is among the lowest performing of all of the subsidiaries.

55. The OCC also urges the Commission to uphold the ALJ’s decision. The OCC cites Colorado court rulings affirming that rate methodologies chosen by the Commission will not be set aside unless they are inherently unsound.
 The OCC argues that the Company fails to cite any Commission decision that states the selected ROE must be the midpoint of the ROE range, and adds that the OCC is unaware of any such decision. The OCC notes the average of the 9.0 percent ROE advocated by the intervenors and the 10.0 percent ROE advocated by the Company is 9.25 percent.
 The OCC notes the parties disputed which companies to even include in the RRA report average, noting that during the course of the hearing a Connecticut gas utility was awarded an ROE of 9.25 percent. Finally, the OCC objects to Public Service’s reference to the Atmos ROE on grounds that such award is not in the record and, in any event, there is a significant size difference between the two utilities.
d. Conclusions and Findings

56. The Commission has long adopted the standards the United States Supreme Court set in “Bluefield” and “Hope” 
 to determine a fair rate of return.  Bluefield, stands for the proposition that in order for rates to be constitutional, the court held, they must be “sufficient to yield a reasonable return on the value of the property used at the time it is being used to render the service …” In Hope, the Court held that it is “the result reached and not the method employed” which is controlling in determining “just and reasonable” rates.
 The Court made clear that the fixing of just and reasonable rates unquestionably involved “a balancing of the investor and the consumer interests.”
  

57. However, most importantly, these cases establish that the ROE should be: (a) similar to that of other financially-sound businesses having similar or comparable risks; (b) sufficient to ensure investor confidence in the utility’s financial integrity; and (c) adequate to maintain and to support the utility’s credit, which permits it to attract the funds necessary to satisfy its capital requirement so that it can meet its obligation to provide adequate and reliable service to the public.

The Commission agrees with the ALJ that, on balance, the analyses of the intervenors supporting a reduction in ROE are more persuasive than the Company’s analysis supporting an increase, or even maintaining the status quo.  The Company’s counter-proposal of a new reasonable range between 9.5 percent and 10.0 percent is largely unsupported. Public 

58. Service’s logic that this range is the overlapping portion of the ALJ’s and the Company’s positions is not a sufficient reason to overturn the ALJ’s conclusion that the reasonable range should be the larger range of 9.0 percent to 10.0 percent, given the unanimous position of the three intervenors that the ROE should be established at 9.0 percent.

59. Much of the discussion in the Motion and at hearing centered around comparisons of the parties’ recommended ROEs for Public Service to other awarded ROEs, either nationally or the recently-awarded Atmos ROE. Such comparisons are inherently flawed and insufficient to overturn the ALJ’s decision. First, the 9.75 percent national average cited by Public Service includes a wide range of natural gas utilities, all with unique economic and geographic characteristics. The more relevant comparison is to utilities with similar operating characteristics to Public Service, namely, those in the proxy groups advanced by the Company and intervenors. Four such utilities were awarded ROEs during 2017, at an average of 9.36 percent.
 Second, the comparison to Atmos is not determinative. Public Service’s market capitalization of $24.5 billion is more than twice the market capitalization of Atmos at $9.13 billion.
 In addition, the Atmos ROE decision was made after the record in this proceeding was closed.

60. Public Service has a measure of control over its spending on capital projects, which has a direct relationship to its level of earnings. Public Service’s lower level of risk as demonstrated by its Beta measure also supports the ALJ’s decision and the intervenors’ arguments that the established ROE should be at the lower end of the reasonable range between 9.0 percent and 10.0 percent. 

61. The Commission therefore upholds the ALJ’s recommendation to establish an ROE for determining revenue requirements at 9.35 percent. 
3. Capital Structure
62. The ALJ approved a capital structure ratio of 54.2 percent equity to 45.8 percent long-term debt, using as a basis Public Service’s economic structure that excludes 
off-balance-sheet and short-term debt. In addition, the ALJ found the capital structure should include issuances of debt and equity in 2017 as known and measurable adjustments.
 The ALJ found the record does not establish that ratepayers will be prejudiced by use of the actual capital structure. Further, the ALJ found unpersuasive Public Service’s assertion that a capital structure with an equity ratio of less than 55 percent will lead to a credit downgrade.

e. Positions of the Parties
63. Public Service opposes the awarded capital structure of 54.2 percent equity and 45.8 percent debt, asserting the ALJ made two errors. First, Public Service states the ALJ used the Company’s financial accounting equity ratio rather than its regulated ratio, which is not how the capital structure has been historically determined because it includes non-regulated investments and capital leases. Second, Public Service argues that its 2017 debt issuance causes only a temporary decline in the Company’s equity ratio, is not representative of the target ratio the Company seeks to manage, and should have been averaged. The Company explains that it recommended a 55.25 percent equity and 44.75 debt structure because this is the structure it expected to maintain during the MYP; if the HTY is awarded, the Company requests an unadjusted equity ratio of 56.06 percent based on the regulated structure.
 The Company cautions that the ALJ-awarded capital structure could lead to a credit rating downgrade.
64. Staff supports the ALJ’s awarded capital structure and argues that the method used is consistent with the “actual capital structure” requirement articulated by the Colorado Supreme Court in the Peoples Natural Gas decision.
 Staff notes the ALJ relied on financial accounting figures produced by the Company and disagrees that the ALJ erred in basing the capital structure on that balance. Staff argues that the ALJ’s recommended capital structure represents the actual structure better than the regulated structure. Further, Staff agrees with the ALJ’s inclusion of known and measurable debt and equity adjustments in 2017. Finally, Staff agrees with the ALJ that an equity ratio of lower than 55 percent is unlikely to result in a negative credit action.  

65. The OCC also supports the ALJ-recommended capital structure and argues that it is consistent with Peoples Natural Gas, noting the court did not specify the types of debt to be used. The OCC contends that the exclusion of short-term and off-balance-sheet debt, as decided by the ALJ, is consistent with past Commission decisions. The OCC contends that the use of known and measurable pro forma adjustments in 2017 for equity and debt is supported by the evidentiary record. The OCC contends the ALJ-awarded capital structure will not unduly prejudice ratepayers.

f. Conclusions and Findings

66. The parties dispute what appropriately constitutes the “actual capital structure.”  Public Service argues that the Commission has historically used the “regulated” structure, which excludes liabilities not classified as long-term debt such as capital leases and unregulated debt. In contrast, Staff contends that an economic structure should include all forms of debt better to represent the actual structure, because it more accurately reflects the Company’s financial commitments and allows for equal comparison among the Xcel Energy subsidiaries.
 

67. In People’s Natural Gas, the Colorado Supreme Court did not delineate the types of debt to include in actual capital structure. Within this proceeding, Public Service argues in its Motion for the use of the regulated structure, despite arguing in its MYP testimony for a hypothetical 55.25 percent equity ratio on the basis that this is the structure the Company expects to manage to during the MYP years.  

68. In Public Service’s 2012 gas rate case, Proceeding No. 12AL-1268G, the ALJ addressed capital leases, stating that to include them in the capital structure creates additional risk because it would result in a mismatch of proportion of debt and equity used to finance the rate base.
 Following that decision, in Public Service’s 2015 gas rate case, the ALJ again approved a capital structure without capital leases and other off-balance-sheet debt, stating the argument made by Staff to include them failed to provide guidance on how the debt ratio with such leases would be used to calculate the Company’s overall rate of return.
 The Commission concludes that the most consistent approach is to use the regulated structure, not including capital leases and unregulated debt. 

69. Public Service’s argument that the 2017 debt and equity adjustments approved by the ALJ are improper, because they represent a single point in time and should have been averaged, is also rejected. The Company did not adequately support this argument, conjecturing that, had the ALJ chosen to use a capital structure that was averaged over “several months,” the equity ratio would have been equal to or higher than what the Company proposed.
  No discrete number of months was offered as the correct period for such an average, and the Company’s arguments as to the adverse timing effect of selecting a structure based immediately after the 2017 debt issuance are unsupported. The Commission therefore includes the 2017 debt and equity issuances as known and measurable adjustments to the capital structure as applied by the ALJ.

70. The Commission also rejects Public Service’s assertion that an equity ratio in the range of 54 percent will lead to a credit downgrade. The ALJ is correct to conclude that the alleged statements made by a Moody’s credit reporting agency representative regarding a potential downgrade were unsubstantiated and remain hearsay.  Had Public Service sponsored the Moody’s representative as a witness in this proceeding, such statements would have carried greater weight. Finally, Staff demonstrated at hearing that, from 2010 to 2012, Public Service’s weighted average cost of capital dropped 72 basis points, and yet no credit downgrade resulted.
  

71. Based on the foregoing findings, the Commission partially reverses the ALJ’s approved capital structure calculation. The Commission instead adopts a capital structure of 54.6 percent equity to 45.4 percent debt based on Public Service’s proposed regulated capital structure with the addition of the 2017 debt and equity issuances, as described above.
 
4. Weighted Average Cost of Capital

72. In accordance with the findings above, the revised WACC calculation for Public Service’s gas operations shall be 7.12 percent.

5. Year-End Versus Average-Year Rate Base

73. The ALJ determined that a 13-month average rate base is appropriate, rather than using year-end rate base. The ALJ cited Decision No. C93-1346, in Proceeding No. 93S-001EG issued October 27, 1993, where the Commission determined that in most cases average rate base more accurately reflects the relationship between test year investments, revenues, and expenses. The ALJ concluded that Public Service had not shown that circumstances justified the use of year-end rate base. The ALJ also cited Decision No. C81-1999, where the Commission determined that a certain amount of earnings attrition can be realistically expected, particularly as a consequence of significant capital spending.

g. Positions of the Parties

74. Public Service argues that the ALJ’s decision should be overturned if the Commission upholds an HTY. The Company contends that rates should instead be based on 
year-end rate base, arguing the 13-month average rate base reaches too far into the past and 
year-end rate base will result in a better temporal match with the period that rates will be in effect. Public Service believes that year-end rate base will better fulfill the “matching principle” of matching current costs to current revenues. The Company argues that year-end rate base was used consistently before 2002, and notes that in the 2012 rate case the Commission opted for year-end rate base on exceptions.

75. Staff argues that whether to use a 13-month average or year-end rate base depends on whether Public Service has shown extraordinary circumstances, such as earnings attrition, beyond its control. Staff contends the record does not reflect such conditions. Staff states that the decision to use year-end rate base on exceptions in the 2012 rate case was unusual because it considered “the aggregate impact of the various factors”
 in the determination of the revenue requirement and was not based on regulatory principles.

76. The OCC argues that the 13-month average has prevailed in every adjudicated rate case since 2002, except the 2012 exceptions ruling. The OCC argues that a decision to use year-end rate base requires demonstration of extraordinary circumstances, such as dramatic increases in costs and/or rate base far in excess of revenue increases and due to factors beyond the utility’s control. The OCC contends the evidence shows this is not the case because of growth in sales, increasing customer counts, expansion of facilities, PSIA recovery, and the Company’s ability to spread out capital projects and thus lower its costs.  

h. Conclusions and Findings

Proponents of year-end rate base cite earnings attrition and the associated 
under-earnings are reasons to employ year-end rate base, which typically results in a higher ending rate base balance. The Company claims in its Motion that its recent under-earnings are 

77. de facto earnings attrition and describes such attrition as revenue growth not keeping pace with cost growth.  

78. Opponents of year-end rate base cite certain criteria that are a hallmark of earnings attrition and argue that extraordinary circumstances should exist before a year-end method is granted. Both arguments were advanced in this proceeding.

79. The ALJ based his decision largely on the absence of a showing of earnings attrition caused by factors the Commission has deemed relevant in prior decisions.  For example, the ALJ cited Decision No. C93-1346, observing there is no dispute that inflation and interest rates are historically low, and sales and customer counts have been growing, albeit modestly.
  The ALJ also concluded that special economic circumstances should exist in order to justify the use of year-end rate base, again citing Decision No. C93-1346.
80. We uphold the ALJ’s finding that Public Service did not meet its burden to establish that special or extraordinary circumstances justify the use of year-end rate base and the revenue requirement should therefore be based on the 13-month average rate base.
81. Public Service enjoys current recovery for its PSIA-related projects that represent approximately 50 percent of its MYP investment and has control over the pace and degree of spending for the balance of non-PSIA related capital projects. It is reasonable to conclude that the non-PSIA investment is the primary driver of under-earnings.  Public Service can alleviate its alleged earnings attrition by managing the pace of that investment.

6. Regulatory Assets

i. Amortization Period

82. In the Interim Decision, the ALJ found the amortization period for the deferred balance of regulatory assets should be 27 months. Public Service requests confirmation that, if it were to file a rate case earlier than the 27-month amortization period, it will be able to recover any remaining deferred balance of the regulatory assets at that time.

83. This cost recovery issue results from various deferrals approved by the Commission in past proceedings. Public Service projected the net deferred ongoing balance to be amortized as of December 31, 2017, at approximately $32 million.
  
84. The Company explains that the timing of its rate cases is driven by multiple factors and the period between cases is not constant. The Company argues that, if it decides to file a Phase I rate case within the 27-month period, it should still have the opportunity to recover authorized deferrals.  The Company counters that Staff’s “27-month proposal” is based on historic average intervals between Public Service’s Phase I filings, which includes the PSIA, and yet at this time it is unknown whether the PSIA will be extended.  According to Public Service, clarification that the Company will have the ability to recover unrecovered amortizations, if any, when it files its next Phase I rate case is necessary.
85. Staff asserts the Company’s use of regulatory authority to defer costs has been overused and is resulting in a situation where the Company cannot recover current costs in the current period. Staff is concerned that Public Service is continuing to push resolution of recovery of cost issues to future ratepayers. Staff advocates that these deferrals be amortized over 27 months because that period better reflects the timing of past Phase I filings by Public Service.

86. The Commission upholds the ALJ’s decision to calculate the revenue requirement using a 27-month amortization period for the deferred balance of regulatory assets. This amortization period reasonably balances the Company’s need for cost recovery and ratepayers’ interest in moderating rate increases.
87. Further, no clarification regarding any unrecovered amortizations is required. The associated deferrals have received Commission approval in prior proceedings.

j. Return
88. Public Service requests the Commission reject the ALJ’s determination that the Company earn a debt return on the unamortized balance of regulatory assets and instead allow it to earn a WACC return on the unamortized balance.   The Company argues that both Staff’s and the ALJ’s conclusion to apply the cost of debt is incorrect and harmful to the Company and to “public policy” going forward. 
89. Public Service also argues that, because it finances regulatory assets through a mixture of long-term debt and equity, application of the WACC is critical to reimburse the Company for this financing.  The Company states there is no basis for a debt return, which effectively constitutes a disallowance of real financing costs and effectively penalizes the Company.

90. Staff responds that no earnings should be allowed because it is inappropriate for the Company to earn a return on assets that are not providing utility service and therefore are not “used and useful.” Staff suggests this is an attempt by the Company to inflate earnings without any basis or support. Staff argues, if the Commission does award a return, it should be at the Company’s cost of debt rather than the WACC.
   
91. The Commission upholds the ALJ’s decision to continue using the cost of debt as the rate of return. The regulatory assets at issue are not in service. Additionally, although the cost of debt is a lower rate than the WACC (4.42 percent versus 7.12 percent), the return is reasonable and sufficient, therefore balancing ratepayer and Company interests.  

7. Quality of Service Program 

92. The Interim Decision directed the Company and Staff to confer on Quality of Service Plan (QSP) metrics and stated the Company’s QSP should include performance metrics for the Enhanced Emergency Response Program 2.0 (EER 2.0), but disallowed deferred accounting for the costs associated with the EER 2.0 program. 
93. The EER 2.0 is the Company’s proposed next step in improving response time to emergency calls. During EER 1.0, Public Service reduced its average emergency response time to less than or equal to 60 minutes, and increased the percentage of emergency calls that met that standard from 60 to 73 percent.
 In EER 2.0, the Company plans to hire an additional 22 employees to increase the percentage of emergency calls that receive a response within 60 minutes to 92 percent by 2021.

Public Service agrees with the ALJ’s decision that the Company work with Staff to modify the QSP and develop performance metrics to present to the Commission in an 

94. application filed by December 31, 2018. However, the Company argues it is not reasonable to require inclusion of EER 2.0 performance metrics in the QSP without allowing for a mechanism by which the Company may recover the costs of EER 2.0. Public Service stated that if an HTY is approved, deferred accounting is warranted because there is no better way to account for 
these rising and largely unpredictable costs.
 The Company asks the Commission to grant deferred accounting for EER 2.0 costs. If that request is denied, Public Service argues the 
EER 2.0 metrics should not be included in the QSP.

95. Staff is concerned that the incremental increase in performance is not being measured appropriately or with sufficient clarity to agree to additional funding for a second iteration of EER. Additionally, Staff opposes creation of additional deferrals, cautioning the Company’s real motivation in proposing them is “to isolate its risk of under earning.”
 Staff believes that use of regulatory authority to defer costs has been overused and is resulting in a situation where the Company cannot recover current costs in the current period. 

96. The Commission upholds the ALJ’s decision to deny deferred accounting for EER 2.0 because the Company has not established the costs are significant, unanticipated, and outside its control. 

Because Public Service is not granted deferred accounting for EER 2.0 costs, we agree with Public Service that there should not be a mandate to include EER 2.0 metrics in the QSP at this time. Staff and the Company agreed to work together to develop the QSP in a 

97. separate proceeding and the ALJ adopted this recommendation. It is more appropriate for Staff and Public Service to address the specific programs in the subsequent QSP filing. 

8. Prepaid Pension Asset

98. Public Service has accrued a prepaid pension asset because its cumulative contributions to its pension trust have exceeded the cumulative pension expense recognized under Generally Accepted Accounting Principles (GAAP). The ALJ found the Company’s return on this prepaid pension asset should continue to be at the Company’s cost of debt.  

99. In its Motion, Public Service seeks to earn its WACC on the prepaid pension asset and contends the debt return outcome was not supported by any party or the evidence. Public Service argues that a WACC return is the standard treatment for prepayments and that the prepaid pension asset is no different from other prepayments, such as contributions in aid of construction and customer deposits, which are subtracted from rate base.  Public Service adds that the prepaid pension asset represents out-of-pocket prepayments made by Xcel Energy shareholders.  Public Service further asserts that, even if the prepaid pension asset earns a WACC return, customers benefit because savings from the reduced annual pension expense are passed on through lower rates. 
100. In response, Staff notes that Public Service is the only Colorado utility allowed to include a prepaid pension asset in its rate base. Staff also notes that in Proceeding 
No. 17AL-0429G, the Commission excluded a prepaid pension asset from rate base for Atmos. Staff explains that, in that case, the Commission found “Staff has made a compelling showing that the prepaid pension asset should be removed in these circumstances from the Company’s rate base so as Atmos no longer earns a return on this amount through base rates.”

101. Staff also takes issue with the Company’s position that the prepaid pension asset is the same as other prepayments. Staff notes the Company has never requested reimbursement for these costs and they are not depreciable or amortized ratably through the business cycle, such as prepaid insurance or property tax amounts.   
102. Staff also submits that Public Service profits from the pension underfunding. Staff witness Ms. Sigalla provides a table showing two decades of pension expense, earnings on the prepaid pension asset, and total ratepayer cost.
 Approximately one-third of the ratepayer cost results from earnings on the asset. Staff explains that the revenues received by the Company for return on the asset do not improve the funded status of the pension plan nor help fund the pension benefit for employees but rather only serve to increase the Company’s earnings.
103. Staff concludes that the issue is really how much money the Company and its shareholders should earn on the prepaid pension asset. Staff states that the return Public Service receives on its prepaid pension asset does not affect its employees’ pension benefits.  Staff also argues that Public Service should not profit from providing pension benefits to employees, suggesting it would be reasonable for the Commission to provide no return on the prepaid pension asset. Staff supports the removal of the prepaid pension asset from rate base. Alternatively, Staff argues that a return at the Company’s cost of debt should be used if the asset remains in rate base.

104. The Commission finds, consistent with the rate base treatment for other Colorado utilities, the prepaid pension asset will be removed from rate base.
  The return on the asset does not improve the funded status of the pension plan nor does it fund the pension benefit for employees.  

9. Prepaid Retiree Medical Asset
105. The Interim Decision denies Public Service’s request to include its prepaid retiree medical asset in rate base.  The asset is a result of the Company’s cumulative contributions to its retiree medical trust exceeding the cumulative amount of retiree medical expense recognized under GAAP.

106. Public Service argues that the prepaid retiree medical asset should be included in rate base because it provides a benefit to customers by reducing annual expense, which is passed through to customers in lower rates. The Company also argues that, because it is customary for prepayments to be included in rate base, and because customers are benefiting from the prepaid retiree medical asset in the form of lower retiree medical expense, Public Service should be allowed to earn a return on the asset at its WACC. The Company contends the prepaid retiree medical asset is indistinguishable from the prepaid pension asset in that both represent prepayments by shareholders and both provide benefits to customers.

107. Staff opposes including this asset in rate base. Staff takes the position that the asset stems from a Legacy program that is not offered to new employees. Staff also explains this plan has a negative balance and is forecasted to have more money in the trust than needed to pay the benefit through 2020.
  Staff adds that Public Service has had negative retiree medical expense since 2014 and the Company’s retiree medical expense was ($1,605,100) for the 2016 HTY.  Staff argues that charging ratepayers a negative retiree medical expense would increase the prepaid retiree medical asset and foster further growth of the asset, while taking no steps to pay off the asset.

108. The Commission upholds the ALJ’s decision to deny inclusion of the prepaid retiree medical asset in rate base, because the program is no longer being offered to new employees and there is more money in the trust than is required to pay benefits.  

10. Pension Impact of Incentive Pay
109. Public Service sponsors an annual incentive program that provides 
performance-based bonuses in addition to qualified employees’ salaries. In a prior proceeding, the Commission directed the Company to reduce its cost of service for the pension impact of incentive payments above 15 percent of base pay to be calculated on an employee-by-employee basis.  Accordingly, the ALJ directed Public Service to remove the cost incurred in calculating the pension impact of incentive pay from its revenue requirement.  
110. In its Motion, Public Service argues that the $22,000 it incurred to perform this calculation on an employee-by-employee basis is time-consuming, expensive, and complex relative to the small gain in accuracy.
 Public Service argues that requiring it to perform this calculation without allowing the costs to be included in rates is inappropriate. 

Staff responds that, if it is too burdensome for Public Service to calculate the pension impact of paying incentive pay above 15 percent, then the Company can simply limit incentive pay to 15 percent.  Staff also argues that the Company’s preferred method of 

111. aggregating incentive pay, rather than accounting for it on an employee-by-employee basis, could encourage Public Service to lower the incentive pay to lower-level employees to allow for greater reimbursement for its executives.

112. The Commission upholds the ALJ’s decision to exclude this cost from revenue requirement. As argued by Staff, ratepayers should not pay for the cost of determining the impact of incentive pay above 15 percent, because it is at the Company’s discretion to pay bonuses that impact pension costs.
11. Georgetown Asset Sale 
113. In 2016, Public Service sold the Green and Clear Lakes property near Georgetown, Colorado, including 126.8 acres of land, a conference center, and a caretaker’s lodge. The sale price was $728,100, and the gain from depreciated value on the buildings was $53,258. The Company proposed to share 50 percent of the gain on the sale of the buildings with ratepayers, or $26,630, with no sharing of the land-related proceeds.  
114. The ALJ agreed with the OCC that proceeds from the sale of both the building and land assets should be assigned to ratepayers, except that the net book value should be allocated to Public Service’s investors. The ALJ found Public Service provided no evidence that an unregulated affiliate owned the land and paid the taxes and maintenance expenses for the land from 1941 until the sale in 2016.
115.   Public Service disagrees with the ALJ’s determination, asserting the record demonstrates the land had been owned by a subsidiary and excluded from rate base. Public Service cites Company witness Brockett’s Direct Testimony, which states:
The property is a legacy property originally purchased and owned by the Green and Clear Lakes Company in the late 1800s. Green and Clear Lakes Company’s holdings included multiple storage reservoirs and land near Public Service’s Cabin Creek hydro-electric plant. United Hydro Electric Company (“United Hydro”) acquired the Green and Clear Lakes Company in 1906. United Hydro merged into Public Service Company of Colorado in 1941, and the Green and Clear Lakes Company became a direct subsidiary of Public Service.
The property formerly owned by the Green and Clear Lakes Company includes, among other things, land adjacent to Green Lake, a conference center, a caretaker’s lodge, and a recreational easement. Several years ago, the Company determined that portions of the property previously owned by the Green and Clear Lakes Company no longer served utility operations and decided to sell it.

116. With respect to allocation of the gains, Public Service asserts that since both customers and shareholders bore capital risks associated with the assets, the gains on the asset should be allocated equally to customers and shareholders.
117. OCC responds that, although an unregulated affiliate owned the land in 1941 when United Hydro Electric Company merged into Public Service, this evidence does not address subsequent ownership until 2016. The OCC further notes the Company’s evidence does not address what entity paid the ongoing property taxes and maintenance expenses.
118. The Commission upholds the ALJ’s decision to require 100 percent of the gains above net book value to go to ratepayers. Public Service did not meet its burden to show that the Company owned the property as a non-regulatory asset excluded from rate base. The Company also did not provide sufficient evidence to support its assertion that shareholders had 50 percent of the risk for the assets and did not provide evidence to support its assertion that risk is an appropriate measure to allocate the asset gains. The ALJ correctly determined that Mr. Brockett’s testimony does not provide documentary evidence that an unregulated affiliate owned the property after 1941.  Ratepayers likely paid the ongoing costs for the property, which may include property taxes, insurance, maintenance of the land and trout ponds, repairs, and other carrying costs since Public Service’s acquisition in 1941. 
12. Work and Asset Management

119. The ALJ concluded that Public Service provided sufficient information to establish that the costs of the Work and Asset Management (WAM) system were prudently incurred, and that the 2017 costs associated with the WAM project, which was put into service in October of 2017, are known and measureable and should be added to the 2016 HTY as a pro forma adjustment. The ALJ also concluded that it is reasonable to include an offset for operations and maintenance (O&M) savings of $4.2 million in the 2016 HTY resulting from the WAM project, based on the OCC’s estimate.  
120. In its Motion, Public Service disagrees only with the amount of the O&M offset. Public Service states the OCC based its proposed $4.2 million offset on the GL and WAM O&M savings of $5.2 million for 2018, included in Attachment SBB-1 to Company witness Mr. Brockett’s Direct Testimony. Public Service states that OCC witness Mr. Skluzak selected 
“a conservative amount of about $4.2 million for 2017” as a “plausible” O&M cost savings offset for the GL and WAM.
  Public Service argues the OCC’s proposed savings offset is arbitrary and requests the Commission adopt a $1.8 million O&M savings offset. Public Service asserts the cost-benefit analysis in Schedule SBB-1 to Mr. Brockett’s Direct Testimony specifically estimated the 2017 savings in the amount of $1.8 million.
121. The OCC responds that the ALJ properly found the $4.2 million offset is a conservative and reasonable offset. Alternately, the OCC suggests using the Company’s full $5.2 million estimate as an O&M savings offset.
122. The Commission adopts Public Service’s proposed $1.8 million O&M offset. The $1.8 million offset is based on record evidence from a cost-benefit analysis that specifically estimated the 2017 level. Public Service is correct that the OCC did not provide detailed evidence of the basis of its $4.2 million offset.
D. Joint Motion Contesting Interim Decision

1. Revenues
123. In the Joint Motion, Staff and Public Service request revising the Interim Decision to reflect agreement among the Company, Staff, and the OCC for customer counts and the associated revenue.  
124. In the Joint Motion, Staff and Public Service explain that during the hearing, the parties discussed this matter, resulting in Staff and the OCC determining that their proposed adjustments to customer count annualization were not warranted. Therefore, Staff and Public Service request the $2,371,392 recommended adjustment in the Interim Decision be reversed.

125. The Commission grants the Joint Motion and will reverse the $2,371,392 adjustment for customer counts and the associated revenue to reflect the parties’ agreement.

2. Weather Normalization 
126. In the Joint Motion, Staff and Public Service propose specific procedures to be added to the conferral process for weather normalization.

127.  In this proceeding, Staff expressed concern regarding a potential trend in Heating Degree Day (HDD) measurement, specifically, the decline of HDDs and the resulting impact in the revenue requirement calculation.  

128. The ALJ directed Public Service and Staff to meet to determine whether it is appropriate to incorporate this trend on a going-forward basis.

129. Staff and Public Service request that we modify Ordering paragraph (r) of the Interim Decision, as stated below:

· Prior to June 30, 2018, Staff and Public Service shall confer to exchange ideas to discuss a better method of conducting the weather normalization process using a data trend.

· In July and August 2018, Staff and Public Service will have additional meetings that will include any other interested parties to discuss whether it is appropriate to use an alternative approach to define normal weather on a going-forward basis.

· By August 31, 2018, Staff and Public Service along with any other interested parties shall make a joint filing to the agreed process to develop normal weather on a 
going-forward basis. If a consensus is not reached, any party may file a motion requesting the Commission to weigh-in on the issue.  Should the Commission adopt this approach, for consistency Staff and Public Service request the Commission strike this sentence from Ordering paragraph (r):

“However, PSCo and Staff are ordered to meet to determine whether it is appropriate to incorporate this trend on a going-forward basis.”
130. The Commission grants the request to modify Ordering paragraph (r) of the Interim Decision, as proposed by Staff and Public Service. 
E. Federal Tax Cut and Jobs Act

131. The Interim Decision provides a detailed account on the background, review, and approval of the TCJA Settlement in paragraphs 32 through 46.  In summary, the TCJA Settlement proposed a four-step process to provide both a reduction in the provisional rates effective January 1, 2018, based on preliminary estimates of the impacts of the TCJA.  The TCJA Settlement also sets forth procedures for determining and implementing the full impacts of the TCJA on the final rates established in this Proceeding.  

132. The first step of implementing the TCJA Settlement was completed on March 1, 2018, when the provisional rates that took effect January 1, 2018 were reduced by $20 million.

133. The second step of the agreement now involves further adjusting those provisional rates based on Decision No. R18-0318-I and this Decision.  The resulting revenue requirement would continue to reflect the $20 million to carry forward the preliminary TCJA impacts.

134. The third step involves a second evidentiary hearing to determine the final impact of the TCJA on the Company’s revenue requirements. Whereas the first and second steps were designed to return as much of the TCJA benefits to ratepayers as fast as possible through a necessarily preliminary calculation of the TCJA’s impacts on rates, this third step will determine the final impact of the TCJA on rates.  The final rates will be calculated to include any necessary true-ups to ensure customers receive the full benefit of the TCJA beginning January 1, 2018.  As noted above, the 210-day statutory suspension period of the tariffs at issue in this Proceeding extends to January 1, 2019.
135. ALJ Farley notes in the Interim Decision that the process to complete the third and fourth steps may need to be expedited and that Public Service should be prepared to file its proposed final calculation and supporting testimony and exhibits substantially earlier than 60 days after the issuance of this Decision.  

136. The Commission agrees that expedited procedures are required in order to establish final rates in this Phase I rate case.  However, the remainder of the statutory suspension period is insufficient for ALJ Farley to issue a recommended decision following the implementation of the next steps of the TCJA Settlement.

137. The Commission therefore rescinds the referral of this matter to ALJ Farley and will complete the final steps of this proceeding.  The additional evidentiary hearing will be conducted before the Commission en banc on November 15 and 16, 2018.  These hearing dates are intended to enable the Commission to render a final decision establishing rates that account for TCJA impacts in accordance with the end of the statutory suspension period on January 1, 2019.

138. The Commission directs Public Service to confer with the parties and file a proposed procedural schedule, including discovery procedures, no later than ten days following the Mailed Date of this Decision.  All outstanding filing requirement and associated deadlines as set forth in either Decision No. R18-0114-I or the Interim Decision are vacated.
F. Phase II Rate Filing Requirement

139. The ALJ ordered Public Service to file a Phase II proceeding within four months of a final Commission decision in this proceeding.  The four-month filing window is intended to limit the time when a GRSA would remain in effect.  The ALJ noted that Public Service has not filed a Phase II proceeding to adjust class cost responsibilities since 2011. The ALJ also rejected Public Service’s argument that ordering a Phase II proceeding denies it the opportunity to earn a fair return, noting the Company controls when it files Phase I proceedings, and has chosen to file three Phase I proceedings since the last Phase II proceeding.

140. In its Motion, Public Service opposes the ALJ’s requirement that it file a Phase II proceeding within four months. While the Company does not take exception to the directive to file a Phase II proceeding, it requests that it be allowed to make this filing after at least six months from the time the final decision incorporating impacts of the TCJA is rendered, in order to have sufficient time to prepare. 

141. The Commission concurs with the Interim Decision that it is necessary for the Company to file cost allocation and rate design proceeding to account for the revenue requirements established in this Phase I proceeding.   Four months is a reasonable amount of time for Public Service to prepare and to submit the Phase II rate case filing.  The four-month window shall commence on the Mailed Date of the decision establishing rates that reflect the impacts of the TCJA, in accordance with the procedures addressed above.

G. Modified Provisional Rates

142. At the technical conference held July 23, 2018, Public Service presented its cost of service model, updated to reflect our deliberations on July 12, 2018.  

143. Public Service demonstrated that the annual increase in gas base rate revenues to be collected on a provisional basis is $26,527,820.  The modified GRSA to be implemented on a provisional basis is 24.19 percent.
144. Public Service shall put into effect the revised provisional rates no later than September 1, 2018.  Consistent with previous decisions in this Proceeding, these revised provisional rates are subject to refund with interest calculated at the average bank loan prime rate reported by the Federal Reserve starting on January 1, 2018 if the final rates approved by the Commission are lower than the revised provisional rates.
II. ORDER  
A. It Is Ordered That:  
1. Decision No. R18-0318-I, issued by Administrative Law Judge (ALJ) Conor F. Farley on May 11, 2018, is upheld except as modified by this Decision, consistent with the discussion above.

2. The Motion Contesting Interim Decision No. R18-0318-I filed by Public Service Company of Colorado (Public Service) on May 31, 2018, is granted in part, and denied in part, consistent with the discussion above.

3. The Joint Motion Contesting Interim Decision No. R18-0318-I filed by Staff of the Colorado Public Utilities Commission and Public Service on May 31, 2018 is granted.

4. Public Service shall file an advice letter compliance filing to implement a modified General Rate Schedule Adjustment effective September 1, 2018, consistent with the discussion above.  The advice letter compliance filing shall be submitted in a separate proceeding and on not less than one business day’s notice. 

5. This Proceeding is rescinded from the ALJ.
6. Consistent with the discussion above, a hearing in this matter is scheduled as follows:

DATES: 
November 15 and 16, 2018

TIME:

9:00 a.m. until concluded but no later than 5:00 p.m.

PLACE:
Commission Hearing Room


1560 Broadway, 2nd Floor


Denver, Colorado

7. The outstanding filing requirements and deadlines related to the modification of rates to reflect the impacts of the Tax Cut and Jobs Act of 2017 as set forth in Decision Nos. R18-0114-I and R18-0318-I are vacated, consistent with the discussion above.

8. This Decision is effective upon its Mailed Date.  

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
July 12, 2018.  
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III. COMMISSIONER WENDY M. MOSER Concurring in part and DISSENTING IN PART

A. Determination of Revenue Requirement Based on a Historic Test Year

1. I concur with the majority opinion that upholds Administrative Law Judge (ALJ) Conor F. Farley’s Interim Decision to determine the revenue requirement based on a 2016 Historic Test Year (HTY) with known and measurable adjustments through 2017, rather than adopt a multi-year plan (MYP) at this time. I concur that there is significant risk of ratepayer harm from inaccuracies in the forecasts underlying the “future test years” in the proposed MYP and no proposed mitigation to protect ratepayers from those harms. Further, Public Service Company of Colorado (Public Service or Company) did not set forth ratepayer benefits which would help justify a move away from the historically used HTY approach towards the requested MYP approach.
B. Return on Equity

2. I am in agreement with the majority adopting ALJ Farley’s decision (based on the evidence in the record and the proper exercise of judgment regarding the results and impact on rates), that a reasonable range for the authorized return on equity (ROE) for Public Service extends from 9.0 to 10.0 percent. This range satisfies the standards articulated in Bluefield Waterworks and Improvement Co. v. Public Service Comm’n of West Virginia, 262 U.S. 679 (1923) and Federal Power Comm’n v. Hope Natural Gas Co., 320 U.S. 591 (1944).  

3. I disagree with the decision to lower Public Service’s ROE from its existing level of 9.5 percent down to 9.35 percent. First, Public Service provided evidence that the recommended 9.35 percent is well below both the midpoint of the adopted range and the average authorized ROEs (9.75 percent for the first three quarters of 2017) of the other utilities with whom the Company competes for capital. Second, Public Service presented evidence that the ROE trend at the national level is going up, not down, consistent with what we heard from parties in other gas rate cases which have been before us. Public Service is correct that it is likely to face more competition for attracting capital, given the rise in interest rates and the upward trend associated with ROEs nationally.

4. Commission Staff (Staff) argued that the Company has had no difficulty in attracting capital, clearly referencing the past ROE level of 9.5 percent, and clearly not addressing the forward-looking national trend. I find Staff’s argument unpersuasive. When one considers that the Company’s most recent 9.5 percent ROE was approved by a prior Commission, coupled with the fact that the national trend for ROEs is upward not downward, then the logical conclusion should be that the ROE should rise, or at a minimum, stay the same. Third, all of the intervenors tend toward having a vested interest in the lowest possible ROE. The standard for the ROE is not “the lowest possible level”.  Instead, the ROE should be set at a point that provides an incentive for Public Service to operate as efficiently as possible and have an actual opportunity to earn its authorized rate of return. 
C. Prepaid Pension Asset
I concur with the majority’s written decision as to the Prepaid Pension Asset. My verbal dissent was based on the discussion at the deliberations open meeting. I was concerned that not all the factors related to the issues raised by Public Service were being considered. Further, I was concerned about the alternative tax proposal in the Settlement reached by many of the same parties in Proceeding No. 18M-0401E that would have used the tax money to pay down one or more of the pension assets, rather than provide the tax refund directly to customers. By rejecting the prepaid pension asset, I believe that the majority has appropriately explained their 

5. reasoning and has now addressed the remaining outstanding issues such that I can support their decision on this issue.
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� References to the positions of the OCC henceforth will be assumed to incorporate those of the AARP.


� Decision No. R18-0318-I, at 48 ¶113.


� Id., at 44 ¶104.


� Decision No. R18-0318-I, at 47 ¶111.	


� Motion at 9.


� Staff Response to Motion at 2.


� Id., at 4. 


� OCC Response to Motion at 3.


�   Id., at 20.


� Id., at 16.


� Decision No. C17-0507, Proceeding No. 17AL-0363G, ¶13.


� Decision No. R18-0318-I, p. 8 ¶5.


� In Decision No. R13-1307 in Proceeding No. 12AL-1268G issued October 22, 2013, the ALJ articulated eight reasons for the basis of the selection of the HTY at 49, ¶136.  In Decision No. R15-1204 in Proceeding No. 15AL-0135G on November 16, 2015, the ALJ opined that Public Service provided little evidence that its business practices had changed, and set out new expectations for future MYP filings at 26, ¶94 and 27,¶96, respectively.  


� In Proceeding No. 12AL-1268G, Public Service proposed FTYs for calendar years 2013, 2014, and 2015.  In Proceeding No. 15AL-0135G, Public Service proposed FTYs for calendar years 2015 and 2016.


� Public Service proposed a sharing mechanism such that the Company would absorb under-earnings below 10.0 percent.  For earned returns exceeding 10.0 percent, customers and the Company would share such earnings equally (50/50).  Earned returns exceeding 12.0 percent would be returned to customers in their entirety.


� Recommended Decision No. R13-1307, Proceeding No. 12AL-1268G issued December 23, 2013, as upheld by the Commission by Decision No. C13-1568 issued December 23, 2013; and Recommended Decision No. R15-1204, as upheld by the Commission by Decision No. C16-0123 in Proceeding No. 15AL-0135G issued February 16, 2016.


� Section 40-6-111(2)(a)(I), C.R.S., states in pertinent part:  “In making such finding…the commission may consider current, future, or past test periods or any reasonable combination thereof and any other factors that may affect the sufficiency or insufficiency  of such rates...during the period the same may be in effect…  The commission shall consider the reasonableness of the test period revenue requirements presented by the utility.”


� Motion at 24.


� Hearing Exhibit 401, Reis Answer Testimony, p. 24 Table RTR-3.


� Id.  


� Hearing Exhibit 108, Direct Testimony of David C. Harkness p. 3.  Hearing Exhibit 106, Direct Testimony of Gregory J. Robinson, p. 3.


� Motion at 31, ¶A.


� RRA Regulatory Focus, Major Rate Case Decisions January-September 2017, produced by S&P Global Market Intelligence issued October 26, 2017.


� Decision No. C18-0311, Proceeding No. 17AL-0429G issued May 3, 2018.


� CF&I Steel, 949 P.2d at 584; see also Mountain States Tel. & Tel. Co v. PUC, 576 P .2d 544, �547 (Colo. 1978).


� The recommended ROEs of the three intervenors at 9.0 percent, and Public Service’s recommended ROE of 10.0 percent, result in an average 9.25 percent.


�  Commissioner Wendy M. Moser disagrees with these conclusions and findings.


� Bluefield Water Works & Improvement Co. v Public Service Commm’n of West Virginia (Bluefield), 262 U.S. at 690 and Federal Power Commission v. Hope Natural Gas Co., 320 U.S. 591 (1944) (Hope).


� Hope, 320 U.S. at 603.


� Id. at 604.


� Bluefield and Hope.


� The four companies appearing in the combined proxy groups of the parties that were issued ROEs in 2017 included Consolidated Edison Co. of NY (9.0 percent); Avista Corp. (9.4 percent); Southwest Gas Corp. (9.5 percent); and NorthWestern Corp. (9.55 percent).  The simple average of these ROEs is 9.36 percent.


� Hearing Exhibit 403, Sigalla Answer Testimony, p. 24 Table FDS-3, Market Cap column.


� In 2017, Public Service issued $400 million in long-term debt and $187.1 million in common equity.


� Motion at 35.


� The Colorado Supreme Court ruled that the actual capital structure must be used to finance utility operations, unless it is demonstrated by a substantial showing that ratepayers will be prejudiced by use of the actual capital structure.  Peoples Natural Gas v. Public Utilities Commission, 567 P.2d 377 (Colo. 1977).


� Commissioner Wendy M. Moser disagrees with these conclusions and findings.


� Staff Response to Motion, at 12.


� Decision No. R13-1307, Proceeding No. 12AL-1268G, ¶332.


� Decision No. R15-1204, Proceeding No. 15AL-0135G, ¶321.


� Motion at 36, ¶1. 


� Hearing Transcript 2, p. 237, lln 19-24.


� Regulated capital structure derived from Hearing Exhibit 121, Schell Rebuttal Testimony, Attachment MPS-13, PSCo column with the addition of debt and equity issuances in 2017.


� Decision No. C81-1999, Investigation and Suspension Docket No. 1525 (issued December 1, 1981) at 77 and 78.


� Staff’s Statement of Position (SOP) at p. 26.


� Decision No. R18-0318-I, ¶105.


� Hearing Exhibit 102, Berman Direct Testimony at 97: Table SPB-D-6.


� Hearing Exhibit 401, Reis Answer Testimony at 45:6-19.


� Hearing Exhibit 119, Brockett Rebuttal Testimony at 93.


� Hearing Exhibit 401, Rev. 1, Reis Answer Testimony at 57:13-15.


� Public Service SOP at 19.


� Hearing Exhibit 127, Rev. 1, Litteken Rebuttal Testimony at 14:11-15:2.


� PSCo SOP at 20.


� PSCo Motion Contesting Interim Decision No. R18-0318-I at 7.


� Hearing Exhibit 401, Reiss, p. 50.


� Proceeding No. 17AL-0429G, Decision No. C18-0311, ¶ 76. 


� Exhibit 403 Sigalla Answer Testimony at 79, Table FDS-14. 


� Commissioner Wendy M. Moser disagrees with these conclusions and findings.


� Hearing Exhibit 403, Sigalla Answer Testimony at 97:17 – 98:2.


� Hearing Exhibit 112, Schrubbe Direct Testimony at 72:10-73:15.


� Hearing Exhibit 101, Brockett Direct Testimony at 121-122. 


� Hearing Exhibit 301, Skluzak Answer Testimony at 85-86.
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