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I. STATEMENT
A. Summary

1. This Recommended Decision addresses the Application filed by 3 MW LLC (Applicant) for “finding[s] that (1) the electricity generated by the Elk Creek 3 MW power project [is] greenhouse gas neutral pursuant to § 40-2-124(1)(a)(IV), C.R.S., and (2) the electricity generated by the Elk Creek 3 MW power project is an eligible energy resource pursuant to § 40-2-124(1)(a), C.R.S.” (Application).
  The “Elk Creek 3 MW power project” (Elk Creek Project) is an electric generation plant that entered service in 2012.  Applicant represents that the project combusts methane that would otherwise escape to the atmosphere from the Elk Creek Mine in the Somerset Coal Field in Gunnison County to produce electricity, releasing carbon dioxide and methane to the atmosphere.  The amount of greenhouse gases released to the atmosphere is significantly smaller than if the Elk Creek Project did not operate.  For the reasons stated below, the Application, as supplemented on September 14, 2018, is granted.  

B. Background 

2. On 
July 2, 2018, Applicant filed the Application.  The Application described the composition of underground methane in, and methane emissions rates from, the Elk Creek Mine, but did not describe with any particularity an existing or proposed power generation project utilizing coal mine methane.  As filed, the Application and supporting materials did not identify the greenhouse gas emissions produced from the power generation project utilizing coal mine methane.  Nor did those materials compare the greenhouse gas emissions from the Elk Creek Project to the volume of greenhouse gas emissions that would escape from the mine into the atmosphere absent such a project.  Finally, the Application did not identify whether the mine producing the coal mine methane is active or inactive.  

3. On July 3, 2018, the Commission issued notice of the Application pursuant to § 40-6-108(2), C.R.S.  As stated in the notice, the deadline within which to file for intervention by right, or by permission of the Commission, was August 2, 2018.  

4. On August 2, 2018, Western Resource Advocates (WRA) filed a Statement Regarding Completeness of Application and Petition for Leave to Intervene(Intervention).  In its Intervention, WRA argued that the Application was incomplete because it lacked the information noted above that is required to determine whether the Elk Creek Project complies with the statutory definition of “greenhouse gas neutral.”
  Due to the alleged incompleteness of the Application, WRA did not state a position with respect to the Application.
  Instead, WRA requested that the Commission either dismiss without prejudice the Application or allow WRA to intervene and order Applicant to supplement the Application with the information noted above.
  

5. On September 14, 2018, Applicant filed an unopposed Motion for Leave to Supplement Verified Application (Motion to Supplement).  The Motion to Supplement states that the Elk Creek Project is an existing electric generation plant that entered service in November 2012 and sells its electricity to Holy Cross Electric Association, doing business as Holy Cross Energy (HCE).
  The electricity is (and has been) generated by combusting methane from the Elk Creek Mine that would otherwise escape to the atmosphere.  The electricity generation results in the release of carbon dioxide and a small amount of methane due to the incomplete combustion of the mine gas in the Elk Creek Project’s engines.  The Motion to Supplement specifies that the Elk Creek Mine operated intermittently from 2012 or 2013 until it was abandoned on January 31, 2016,
 and provides a summary calculation of both the volume of methane gas that would have been emitted without the Elk Creek Power Project (Baseline Case), and the volume of methane and carbon dioxide emissions that took place from 2012 to January 2018.  Finally, the Motion to Supplement converts the emissions data to “tons of carbon dioxide equivalent” for purposes of comparing the Baseline Case to the actual emissions of the Elk Creek Project.
  

6. On September 26, 2018, the Commission referred this proceeding to an Administrative Law Judge (ALJ).  The proceeding was subsequently assigned to the undersigned ALJ.  

7. On October 1, 2018, HCE, filed a Motion to Participate as Amicus Curiae in this proceeding.  In its motion, HCE stated that it “is concerned about the status and operation of the 3 MW power production facility because HCE purchases the power and energy generated by the 3 MW facility under a power purchase agreement.”
  As a result, HCE requested to participate in this proceeding “as an amicus curiae to the Commission due to the implications of the relief requested” in the Application.
  In so doing, HCE stated that it “does not request party status [in this proceeding] and does not intend to present testimony or other evidence.”
  Instead, HCE requested amicus curiae status “to present legal argument or statements of position only with respect to the legal and policy considerations implicated by the” Application.
  

8. On October 4, 2018, WRA filed a Notice of Position Status (Notice).  In the Notice, WRA noted the additional information that Applicant included in its Motion to Supplement.
  Based on that additional information, WRA stated that it “support[s] [] the Application and recommends the Commission determine the Elk Creek Project is greenhouse gas neutral under § 40-2-124(1)(a)(IV) and that the project therefore qualifies as an eligible energy resource as defined by § 40-2-124(1)(a).”
  In so doing, WRA effectively withdrew its intervention in this proceeding.  

C. Analysis

1. Hearing

9. Based on WRA’s Notice, the Application is unopposed.  WRA has expressly stated that it supports the Application as supplemented.  In addition, while HCE has sought permission to participate as an amicus curiae in this proceeding, it has not intervened in this proceeding or otherwise expressed opposition to the Application.  Accordingly, the Application shall be decided without a hearing pursuant to § 40-6-109(5), C.R.S., and Rule 1403.
 

2. Motion to Supplement

10. As noted above, Applicant seeks leave to supplement the Application.  WRA does not oppose the request, which corroborates Applicant’s statement in the Motion to Supplement that the proffered supplemental information does not prejudice WRA.  

11. Based on the foregoing, Applicant has stated good cause for the supplementation of the information contained in the Application.  Accordingly, the Motion to Supplement shall be granted.  
3. Motion to Participate as Amicus Curiae 
12. HCE’s Motion to Participate as Amicus Curiae is filed under Rule 1200(c) of the Commission’s Rules of Practice and Procedure, which states in relevant part:

A non-party who desires to present legal argument to assist the Commission 
in arriving at a just and reasonable determination of a proceeding may move 
to participate as an amicus curiae. The motion shall identify why the non-party has an interest in the proceeding, shall identify the issues that the non-party 
will address through argument, and shall explain why the legal argument may 
be useful to the Commission. An amicus curiae is not a party, and may present 
a legal argument only, as permitted by the Commission. The arguments of amicus curiae shall not be considered as evidence in the proceeding and shall not become part of the evidentiary record. All requests for amicus curiae status may be accepted or declined at the Commission’s discretion.

13. Here, in its Motion to Participate as Amicus Curiae, HCE did not identify the issues that it seeks to address through argument in this proceeding.  Nor did it explain why the legal argument it proposes to provide will be useful to the Commission.  Instead, it included only a vague reference to “the legal and policy considerations implicated by the present application.”
  Finally, as noted above, HCE has not filed a motion for leave to intervene in this proceeding since WRA’s statement on October 4, 2018 that it supports the Application in light of Applicant’s supplementation, which rendered the Application unopposed. 

14. Based on the foregoing, HCE has not satisfied the standard for participating in a proceeding as amicus curiae specified in Rule 1200(c) of the Commission’s Rules of Practice and Procedures.  HCE’s Motion to Participate as Amicus Curiae shall be denied.     
4. Application

15. Section 40-2-124, C.R.S., defines the renewable energy standard in Colorado.   It requires each “qualifying retail utility” to generate, or cause to be generated, electricity from “eligible energy resources” in certain minimum amounts during certain periods.
  According to that section, 

resources using coal mine methane . . . are eligible energy resources if the commission determines that the electricity generated by those resources is greenhouse gas neutral.

“Coal mine methane” is defined as:

methane captured from active and inactive coal mines where the methane is escaping to the atmosphere.  In the case of methane escaping from active mines, only methane vented in the normal course of mine operations that is naturally escaping to the atmosphere is coal mine methane for purposes of eligibility under this section.

And, “greenhouse gas neutral” means:

the volume of greenhouse gases emitted into the atmosphere from the conversion of fuel to electricity is no greater than the volume of greenhouse gases that would have been emitted into the atmosphere over the next five years, beginning with the planned date of operation of the facility, if the fuel had not been converted to electricity, where greenhouse gases are measured in terms of carbon dioxide equivalent.

16. Based on the foregoing, the statute requires a comparison of greenhouse gas emission from the power generator over a five-year period starting from the planned date of operation of the power generation facility to emission that would have resulted absent the facility. 

17. As noted above, the Elk Creek Project has been generating electricity by combusting methane from the Elk Creek Mine since November 2012.
  The data provided in the Supplement shows that the Elk Creek Mine would have emitted approximately 8.3 million metric tons of methane on a CO2 equivalent basis for the period 2012 through January 2018 in the absence of the Elk Creek Project.  The data also shows that the power project emitted 772,497 metric tons of greenhouse gas emissions during the same period, thus avoiding the emission of roughly 7.5 million tons of greenhouse gas.

18. In addition, the two years of data corresponding to the years the Elk Creek Mine was abandoned (i.e., February 2016 to January 2018) show that it would have emitted roughly 3.6 million metric tons of greenhouse gases in the absence of the Elk Creek Project.  The Supplement also shows that the power generation project emitted roughly 528,000 metric tons of greenhouse gasses during the same period, thus avoiding the emission of approximately 3.1 metric tons of greenhouse gas emissions.

19. There is no evidence that the methane emitted to the atmosphere during the operation of the mine was anything other than the methane that would have vented and escaped “in the normal course of mine operations.”
  Further, there is no evidence that the emission to the atmosphere from the abandoned mine absent the project would have otherwise been contained.

Based on the data provided in the Supplement, the undersigned ALJ finds that the greenhouse gas emitted into the atmosphere from the conversion of coal mine methane to 

20. electricity by the Elk Creek Project is less than the volume of greenhouse gases that would have escaped to the atmosphere from the Elk Creek Mine without the Elk Creek Project for the period 2012 through January 2018.  

21. Accordingly, the ALJ finds and concludes that: (1) the methane vented 
from the Elk Creek Mine is “coal mine methane” under § 40-2-124(1)(a)(II), C.R.S.; (2) the electricity generated by the Elk Creek Project is greenhouse gas neutral under 
§ 40-2-124(1)(a)(IV), C.R.S.; and (3) the electricity generated by the Elk Creek Project is an eligible energy resource for the Renewable Energy Standard pursuant to § 40-2-124(1)(a), C.R.S.  Based on the foregoing, the Application shall be granted.  

5. Petition to Intervene

22. In light of its Notice filed on October 4, 2018 and the grant of the Application above, WRA’s Petition for Leave to Intervene is denied as moot. 

23. In accordance with § 40-6-109, C.R.S., the ALJ recommends the Commission enter the following order.    
II. ORDER
A. The Commission Orders That:

1. The Motion for Leave to Supplement Verified Application filed by 3 MW LLC on September 14, 2018 is granted as discussed above.  
2. The Motion to Participate as Amicus Curiae filed on October 1, 2018 by Holy Cross Electric Association, doing business as Holy Cross Energy is denied.  
3. The Application filed by 3 MW LLC on July 2, 2018, as supplemented on September 14, 2018, is granted consistent with the discussion above. 

4. The Petition for Leave to Intervene filed by Western Resource Advocates on August 2, 2018 is denied as moot. 
5. Proceeding No. 18A-0444E is closed.
6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
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	THE PUBLIC UTILITIES COMMISSION
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CONOR F. FARLEY
________________________________
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