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I. STATEMENT
1. This Interim Decision sua sponte vacates the hearing in this Proceeding set for December 19, 2018, and orders the Parties to confer, to agree on a new hearing date, and to file a Joint Status Report stating the new, agreed-upon date.       

A. Procedural History
2. On July 31, 2018, sPower Development Company, LLC (sPower or Applicant) filed the above-captioned proceeding with the Colorado Public Utilities Commission.

3. The above-captioned proceeding was referred to an Administrative Law Judge (ALJ) by minute entry during the Commission’s weekly meeting held on September 5, 2018.

4. A prehearing conference was held on September 24, 2018 in the above-captioned proceeding.
  

5. The procedural history of the above-captioned proceeding is set forth in Decisions previously issued in this Proceeding and is repeated here as necessary to put this Decision into context.

6. In addition to Applicant sPower, there are five other parties in the 
above-captioned proceedings:  Intervenors Black Hills Colorado Electric, Inc. (Black Hills), Trial Staff of the Public Utilities Commission (Staff), the Colorado Office of Consumer Counsel (OCC), the Colorado Independent Energy Association (CIEA), and certain affiliates of NextEra Energy Resources, LLC (NextEra).  See Decision No. R18-0784-I (mailed September 14, 2018).  

7. Decision No. R18-0875-I (mailed September 25, 2018) set this Proceeding for a hearing scheduled for December 19 and 20, 2018, and established a procedural schedule, including the filing of testimony and statements of position by the Parties.  

8. Applicant filed its direct testimony and attachments on October 2, 2018.  Answer testimonies and attachments of the Intervenors were to be filed on Tuesday, October 30, 2018.  

On October 9, 2018, Intervenors Black Hills, Staff, OCC, CIEA, and NextEra (Dismissal Movants) filed the Motion to Dismiss the Application filed by sPower.  Pursuant to Rule 1001 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 

9. 723-1, and Rule 12(b)(5), Colorado Rules of Civil Procedure, the Motion to Dismiss argues that the Applications fail to state a claim for which relief can be granted and should be dismissed.  On October 23, 2018, sPower filed its Response, arguing that the Motion to Dismiss should be denied for numerous reasons.  
10. On October 22, 2018, Staff filed a Motion to Compel certain discovery responses from sPower in order to resolve a discovery dispute in which Staff is embroiled with sPower.  Staff also sought an extension of the due date for Answer Testimony for each day sPower has delayed providing adequate discovery responses.  Applicant filed a response to the Motion to Compel on October 26, 2018,
11. Decision No. R18-0961-I (mailed October 26, 2018) sua sponte stayed the procedural schedule pending disposition of a Joint Motion Seeking Expedited Dismissal (Joint Motion to Dismiss).  Specifically, it vacated the pre-hearing filing and other procedural dates established by Decision No. R18-0875-I (mailed September 25, 2018).  Additionally, the hearing on December 19, 2018 was reserved for preliminary procedural matters and a hearing pursuant to § 40-6-109.5(4), C.R.S., on the issue of whether extraordinary conditions now exist in this Proceeding that warrant the extension of the 210-day time limit in § 40-6-109.5(2), C.R.S., for a period not to exceed an additional 90 days.  The second day of the evidentiary hearing set for December 20, 2018 was vacated.
12. On November 8, 2018, sPower filed a “Supplemental Response” to the Joint Motion to Dismiss.  

B. Hearing Vacated 
13. The ALJ has been summoned for jury duty by the Denver District Court and has been ordered to appear at 8:00 a.m. on December 19, 2018.  The ALJ’s jury summons creates a direct conflict with the § 40-6-109.5(4), C.R.S., hearing scheduled in this Proceeding for December 19, 2018.  

14. All procedural deadlines in this Proceeding were vacated and stayed temporarily by Decision No. R18-0961-I.  Based upon the procedural posture of this proceeding and considerations of the proper dispatch of Commission business, the ends of justice, and administrative efficiency in this Proceeding,
 the hearing on December 19, 2018 pursuant to 
§ 40-6-109.5(4), C.R.S., will be vacated sua sponte and continued to a later date by a separate decision.
  

15. The ALJ would like to continue the hearing pursuant to § 40-6-109.5(4), C.R.S., during one of the following dates of January 3, 4, 7, 8, 10, or 11, 2019.  The ALJ directs the Parties to confer, to agree on two available hearing dates, and to file a Joint Status Report selecting two of those dates for the hearing pursuant to § 40-6-109.5(4), C.R.S.
  As the Applicant, sPower will be responsible for coordinating those discussions and filing the Joint Status Report.  The Status Report must be filed no later than 5:00 p.m. on December 7, 2018.   

II. ORDER

A. It Is Ordered That:  

16. The hearing in this Proceeding scheduled for December 19, 2018, is vacated.  
17. The Parties shall confer and shall agree on a date from the list provided above in Paragraph I.B.15.  Applicant sPower Development Company, LLC will be responsible for coordinating those discussions and for filing a Joint Status Report selecting one of those dates for the hearing pursuant to § 40-6-109.5(4), C.R.S.  The Joint Status Report must be filed no later than 5:00 p.m. on December 7, 2018.  

18. This Decision is effective immediately.      
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




� Additionally, by Decision Nos. R18-0796-I, R18-0797-I, R18-0798-I, R18-0799-I, R18-0800-I, �R18-0801-I, R18-0802-I,  R18-0803-I, R18-0804-I, R18-0805-I, R18-0806-I, R18-0807-I, R18-0808-I, R18-0809-I, R18-0810-I, R18-0811-I, and R18-0812-I, a prehearing conference was scheduled to be held at the same time and place in Proceeding Nos. 18A-505E, 18A-506E, 18A-507E, 18A-508E, 18A-509E, 18A-510E, 18A-511E, �18A-512E, 18A-513E, 18A-514E, 18A-515E, 18A-516E, 18A-517E, 18A-518E, 18A-519E, 18A-520E, and �18A-521E.


�  See § 40-6-101(1), C.R.S.


� By a separate Interim Decision, the ALJ is also vacating and continuing the § 40-6-109.5(4), C.R.S., hearing scheduled for December 5, 2018, in Consolidated Proceeding No. 18A-0505E, et al.  


�  In the event that none of the forgoing dates is available due to scheduling conflicts, counsel for sPower and at least one of the Intervenors (selected to speak on behalf of all Intervenors) shall telephone the undersigned ALJ within 24 hours upon learning of such conflicts in order to check other available dates on the Commission’s calendar.  If the Parties cannot agree to new hearing dates, they should state that failure to agree in the Joint Status Report; the ALJ will then schedule the continued hearing on a date available on the Commission’s calendar.  
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