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I. STATEMENT

1. This Interim Decision denies the Motion to Strike Amended Application for Failure to Comply with Commission’s Order Dated September 26, 2018 (Motion to Strike) filed by Monaghan Farms, Inc. (Monaghan Farms) on November 19, 2018.  
A. Procedural History.
2. On May 18, 2018, the Colorado Department of Transportation (CDOT) filed an Application on behalf of Weld County, Colorado, requesting authority to abolish the existing crossing of Weld County Road 2.5 with the tracks of the Union Pacific Railroad Company (UPRR) at railroad milepost 20.46 of the Greeley Subdivision, National Inventory No. 804480L, near the City of Brighton, Weld County, State of Colorado (Application).
3. The procedural history of the above-captioned proceeding is set forth in detail in Decisions previously issued in this Proceeding and is repeated here as necessary to put this Interim Decision into context.
4. The Commission deemed the Application complete within the meaning of 
§ 40-6-109.5, C.R.S., on July 19, 2018, and referred it to an Administrative Law Judge (ALJ).
  The proceeding was subsequently assigned to the undersigned ALJ.

5. In addition to Applicant CDOT, the Parties to this Proceeding are UPRR, whose intervention by right was acknowledged by Decision No. R18-0662-I (mailed on August 9, 2018); Monaghan Farms, whose unopposed permissive intervention was granted by Decision No. R18-0662-I; and Weld County Department of Public Works (Weld County), whose unopposed permissive intervention was granted by Decision No. R18-0876-I (mailed on September 26, 2018).  

6. Decision No. R18-0713-I (mailed on August 21, 2018) scheduled an evidentiary hearing in Denver, Colorado for October 15 and 16, 2018 and adopted a procedural schedule including dates for filing lists of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that each witness intends to offer into evidence at the hearing.  

Pursuant to Decision No. R18-0713-I, on September 28, 2018, CDOT filed its list of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that it intends to offer into evidence at the hearing.  On October 2, 2018, Monaghan Farms filed its list of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits 

7. that it intends to offer into evidence at the hearing.  No other Intervenor has made a pre-hearing disclosure filing by the established due dates.  

8. Decision No. R18-0876-I also ordered CDOT to supplement its Application with additional information related to the requested closure of the crossing.  CDOT filed an amendment to the Application on October 5, 2018.
  

9. On October 5, 2018, Monaghan Farms filed an “Expedited Motion to Dismiss” (Motion to Dismiss), urging the ALJ to dismiss the Application as moot and requesting an expedited briefing schedule on the Motion.  On October 19, 2018, both CDOT and Weld County filed Responses to the Motion to Dismiss, objecting to dismissal of the Application.  On October 30, 2018, Monaghan Farms filed a Motion for Leave to File Reply in Support of Motion to Dismiss, but did not attach its proposed Reply.  The Motion to Dismiss will be addressed in a separate Interim Decision.  
10. On November 19, 2018, Monaghan Farms filed a Motion to Add Exhibits, seeking to add Exhibits MM through TT to its Exhibit List filed on October 2, 2018.  Exhibits MM through TT were previously filed as attachments to its Motion to Dismiss.  The Motion to Add Exhibits will be addressed in a separate Interim Decision after the other Parties have had an opportunity to file responses.
B. Motion to Strike

11. Decision No. R18-0876-I (mailed September 26, 2018) ordered CDOT to supplement its Application with additional information related to the requested closure of the crossing.  CDOT filed an amendment to the Application on October 5, 2018.

12. On November 19, 2018, Monaghan Farms filed a Motion to Strike, requesting to strike CDOT’s amended application dated October 1, 2018 for failure to comply with Decision No. R18-0876-I. 

13. In the Motion to Strike, Monaghan Farms asserts that based upon conferral, CDOT and Weld County will object to the relief sought.  

14. Monaghan Farms contends that CDOT’s amended application fails to comply with Decision No. R18-0876-I, because the amended application does not: (1) include a more detailed description of the requested abolishment of the crossing at issue and the circumstances surrounding it; (2) provide a detailed description of the “Collective Agreement” or why abolishment of the crossing is proposed in it; (3) describe the outreach and public education conducted by the parties and Weld County concerning the “Collective Agreement” and the proposed abolishment of the crossing; and (4) include any detailed explanation concerning why the proposed abolishment of the crossing satisfies the applicable legal standard. 

15. In Decision No. R18-0876-I (mailed September 26, 2018), the undersigned ALJ found that the additional information to be filed in Proceeding Nos. 18A-0318R and 18A-0319R
 would lead to more clarity and a better understanding of the Application in the instant Proceeding.  Therefore, the ALJ ordered CDOT to supplement the instant Application with similar additional information.  

16. Specifically, the ALJ ordered CDOT to include:

[A] more detailed description of the requested abolishment of the Crossing and the circumstances surrounding it, including, but not limited to, the background and events that led to the “Collective Agreement” referenced in the Application, a more detailed description of the Collective Agreement and why the abolishment of the Crossing and other crossings is proposed in it, the outreach and public education conducted by the parties and Weld County concerning the Collective Agreement and the proposed abolishment of the Crossing at issue in this proceeding and other crossings, and a detailed explanation concerning why the proposed abolishment of the Crossing satisfies the applicable legal standard.

Decision No. R18-0876-I, ¶ 20 (emphasis added).

17. While Decision No. R18-0876-I listed the type of additional information to be provided in the amended application, it did not expressly define the phrase “more detailed description” or set any quantifiable requirement for the requested supplemental information.
  

18. Additionally, the ALJ finds the alleged failures raised by Monaghan Farms in the Motion to Strike to be unpersuasive.  

19. Rather, the ALJ finds that CDOT’s amended application (filed on October 1, 2018) is not inconsistent with the Order set forth in Decision No. R18-0876-I.

20. Based on the above finding that the amended application complies with Decision No. R18-0876-I, the Motion to Strike will be denied.

21. Because there is no prejudice to the parties who oppose the Motion to Strike, response time will be waived.  

II. ORDER

A. It Is Ordered That:

1. The Motion to Strike Amended Application for Failure to Comply with Commission’s Order Dated September 26, 2018 (Motion to Strike) filed by Monaghan Farms, Inc. on November 19, 2018, is denied.

2. Response time to the Motion to Strike is waived.

3. This Decision is effective immediately.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  See Decision No. C18-0581-I (mailed on July 24, 2018).  


�  On November 19, 2018, Monaghan Farms filed a Motion to Strike Amended Application for Failure to Comply with Commission’s Order Dated September 26, 2018 [Decision No. R18-0876-I].  Monaghan Farms argued that the amendment filed by CDOT failed to supply sufficient details as ordered by the ALJ.  The Motion to Strike will be addressed in a separate Interim Decision.    


�  At the October 15, 2018 hearing, counsel for Monaghan Farms raised a concern about whether the amendment filed by CDOT complied with Decision No. R18-0876-I.  The ALJ requested that counsel for the Parties work out any concerns with the amendment, or file an appropriate pleading addressing this issue.  


� In Proceeding Nos. 18A-0318R and 18A-0319R, ALJ Conor F. Farley ordered CDOT to file certain supplemental information by August 31, 2018.  See Decision No. R18-0720-I (mailed on August 22, 2018) �in Proceeding No. 18A-0318R and Decision No. R18-0721-I (mailed on August 22, 2018) in Proceeding �No. 18A-0319R.  The applications in those proceedings also had notice defects which required that the applications be re-noticed.  The instant Application does not contain similar notice defects and is not required to be re-noticed.


� The undersigned ALJ further notes that CDOT’s amended application in this matter is similar to the amended applications filed in Proceeding Nos. 18A-0318R and 18A-0319R, which have not been stricken by ALJ Farley.  
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