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I. STATEMENT
A. Background
1. On February 1, 2018, by Decision No. C18-0075, the Commission opened Proceeding No. 18M-0074EG to commence the Commission’s consideration of the impacts of the Federal Tax Cut and Jobs Act of 2017 (TCJA) on the revenue requirements and rates of all Colorado investor-owned electric and natural gas utilities.  
2. On April 27, 2018, Public Service Company of Colorado (Public Service or Company) filed a Revised Stipulation and Settlement Agreement Regarding Incorporating TCJA Impacts into Public Service’s Rates (TCJA Settlement) in the Statewide TCJA Proceeding.  Staff of the Colorado Public Utilities Commission (Staff) and the Colorado Office of Consumer Counsel (OCC) joined in the TCA Settlement.
3. By Decision No. C18-0493-I, issued June 22, 2018, the Commission bifurcated the Statewide TCJA Proceeding for the purpose of further consideration of the TCJA Settlement.  

4. On June 22, 2018, the Commission issued Decision No. C18-0494, opening the instant proceeding and referring the matter to an administrative law judge (ALJ) for the issuance of a recommended decision.  The ALJ was directed to address the narrow issue of whether approval of the TCJA Settlement is in the public interest.  Decision No. C18-0494 joined Public Service, Staff, and the OCC as parties to this proceeding and established a notice and intervention period through July 6, 2018.

5. By Decision No. R18-0574-I issued July 20, 2018, the following parties were granted intervenor status in the proceeding: Energy Outreach Colorado, Colorado Energy Consumers, Climax Molybdenum Company, Wal-Mart Stores, Inc. and Sam’s West, Inc., and the International Brotherhood of Electrical Workers, Local No. 111.  

6. By Decision No. R18-0547-I the ALJ established a procedural schedule requiring testimony to be filed by August 24, 2018 and scheduling a hearing for September 18, 2018.  

7. Acknowledging the Commission’s directive to expedite this proceeding, Decision No. R18-0547-I contained a set of questions that parties were directed to answer through testimony.

8. On August 24, 2018, Public Service, Staff, and the OCC (collectively, the Settling Parties) filed a Joint Response to the Administrative Law Judge Questions in Attachment B of Interim Decision No. R18-0574-I (Joint Response).  

On August 24, 2018, Public Service filed the Direct Testimony and Attachments of Brooke A. Trammel and the Direct Testimony of Richard R. Schrubbe in support of the TCJA Settlement.

9. On August 24, 2018, Staff filed the Testimony and Attachments of Fiona Sigalla.

10. On August 24, 2018, OCC filed Testimony of Ronald Fernandez.

11. Through Decision No. R18-0749-I, issued on September 4, 2018, the hearing in this proceeding was vacated.  

B. Discussion

1. The TCJA Settlement

12. The TCJA Settlement includes the following terms:

· A base rate revenue reduction of $42 million achieved with a negative GRSA of 4.19% from June 1, 2018 to December 31, 2018.
· An extension of the negative 4.19% GRSA from January 1, 2019, or an annual $67.5 million rate reduction, until new rates take effect from the Company’s next filed rate case.

· Approximately $59.2 million of TCJA benefits used for the recovery of the Legacy Pre-Paid Pension Asset during 2018.
· Approximately $33.7 million of TCJA benefits (annually) used for the recovery of the Legacy Pre-Paid Pension Asset until new rates take effect from the Company’s next filed rate case.
13. The TCJA Settlement states that, for purposes of settlement, Public Service, Staff, and the OCC agree that Public Service’s electric department’s deferred regulatory liability associated with the TCJA is $101.2 million for calendar years 2018 and 2019.  The agreement explains that in the determination of the $101.2 million, the Company calculated the flow back of the excess Accumulated Deferred Income Tax (ADIT) for plant accounts using the average remaining life method, the flow back of excess ADIT for non-plant pension and benefit accounts over ten years, and the flow back of excess ADIT for all other non-plant accounts over five years.
  
14. The TCJA Settlement states that the annual amount attributable to the change of the federal income tax rate from 35 percent to 21 percent is approximately $42 million on a revenue requirements basis.
  In order for the full $42 million to be returned to customers during the seven-month period of June 1, 2018 through December 31, 2018, the proposed General Rate Schedule Adjustment (GRSA) is calculated to be the negative 4.19 percent. Accordingly, the agreement states Public Service will contemporaneously file an advice letter and GRSA tariff in a separate proceeding to allow the proposed negative GRSA to be noticed and go into effect after 30 days, on June 1, 2018.
  
15. Under the terms of the agreement, Public Service would make a compliance filing within 60 to 90 days after the end of 2018 to true up the $42 million, based only on variances in estimated revenues, and any over- or under-recovery amount would be returned or charged to customers either through a GRSA or a credit through an existing cost recovery mechanism.
16. The TCJA Settlement further states that Public Service, Staff, and the OCC agree that the negative 4.19 percent GRSA would continue into 2019 until new rates take effect from the next rate case filing.  On an annual basis, the negative 4.19 percent GRSA would return to ratepayers approximately $67.5 million.
  Under the terms of the agreement, within 60 to 90 days after new base rates take effect or at the end of 2019, whichever is later, Public Service will make a compliance filing to true up this amount, based only on variances in estimated revenues, and any over- or under-recovery amount will be returned or charged to customers either through a GRSA or a credit through an existing cost recovery mechanism. 
17. With respect to the Legacy Pre-Paid Pension Asset, the TCJA Settlement proposes that the remaining deferred regulatory liability amount for 2018 of $59.2 million
 would be applied to the Legacy Pre-Paid Pension Asset.  The agreement explains that at its current balance and amortization rate, the Legacy Pre-Paid Pension Asset will not be fully amortized until early 2030. The agreement states that the application of $59.2 million will reduce the required amortization period.  The TCJA Settlement argues that this use of the TCJA deferred regulatory liability for 2018 “benefits customers as the reduction will lower the Company’s requested rate increase in the next rate case, promoting rate stability, and reducing overall customer payments on the Legacy Pre-Paid Pension Asset balance.”
  
18. Finally, the TCJA Settlement proposes that approximately $33.7 million of TCJA benefits
 would be used for the recovery of the Legacy Pre-Paid Pension Asset in 2019 and thereafter until new rates take effect from the Company’s next filed rate case. 
19. To provide context for the Legacy Pre-Paid Pension Asset, the TCJA Settlement references Public Service’s 2014 general rate case, Proceeding No. 14AL-0660E, and the settlement reached in that proceeding.
  The Legacy Pre-Paid Pension Asset is described simply as Public Service’s contributions to its pension plans recorded as a regulatory asset through December 31, 2014.

20. Under the terms of the agreement, Public Service would make a compliance filing within 60 to 90 days after the end of 2018 to true up the $42 million, based only on variances in estimated revenues, and any over- or under-recovery amount would be returned or charged to customers either through a GRSA or a credit through an existing cost recovery mechanism.
2. Joint Response and Testimony

a. GRSA

In response to questions propounded in Decision No. R18-0494-I, regarding the true up of the GRSA as proposed in the TCJA Settlement, the Settling Parties state that the true up is necessary because the calculations used to establish the GRSA rate were based on estimated 

21. billed revenues.  It will be necessary to compare actual revenues to the estimates to determine if customers will have received the full benefit of the TCJA.  Such a true up is a standard practice and is consistent with current bill riders, according to the Settling Parties.
  

22. The Settling Parties state that the true up of the GRSA is in the public interest because it makes customers whole for the correct amount of refund due from the TCJA.

b. Legacy Pre-Paid Pension Asset

23. The negative GRSA accounts for only a portion of the full deferred regulatory liability amount resulting from the TCJA.  Through the Joint Response, the Settling Parties state that the Legacy Pre-Paid Pension Asset is the most appropriate asset to which the remainder of the deferred regulatory liability amount should be applied because:  1)  the Legacy Pre-Paid Pension Asset is the largest non-plant regulatory asset in Public Service’s rate base; 2) it currently has a 15-year amortization schedule; and 3) it is subject to Public Service’s cost of debt.
  

24. By paying off the Legacy Pre-Paid Pension Asset by 2019, the Settling Parties state that rate payers will benefit through a potentially lower rate base in Public Service’s next rate case and customers will avoid paying a return on this asset through the next decade.

25. Public Service Witness Trammell estimates customers would pay approximately $28.9 million in the cost of debt applied to the Legacy Pre-Paid Asset over the next ten years, absent the TCJA Settlement. 
  Public Service Witness Schrubbe states that the total amount paid toward the Legacy Pre-Paid Pension Asset annually by rate payers, absent the TCJA settlement is approximately $9.3 million.
 

26. Staff Witness Sigalla provides three reasons for Staff’s advocacy of the elimination of the Legacy Pre-Paid Pension Asset:  1) the rate payer cost of the Legacy Pre-Paid Pension Asset is high because it is subject to Public Service’s rate of return;
 2) the Legacy 
Pre-Paid Pension Asset has resulted in intergenerational inequities because current and future ratepayers are obligated to rectify prior ratepayers’ underfunding of the pension;
 and 3)  the true cost of the Legacy Pre-Paid Pension Asset has been obscured by, making it difficult for the Commission to understand the full cost of the pension plans.
  

27. Ms. Sigalla therefore asserts that using the excess ADIT to retire the Legacy 
Pre-Paid Pension Asset is in the public interest because taking that regulatory asset expense out of rate base, means a lower rate base and no accrual at cost of debt, and the Commission will be able to evaluate Public Service’s pension plan more readily.

c. Additional Issues

28. The Settling Parties agree that the TCJA Settlement results in issues that are properly addressed in Public Service’s next rate case.  

29. Proposals in future rate cases for alternative amortization periods are allowed through the TCJA Settlement.
  In the Joint Response, the Settling Parties explain that if alternate amortization periods for non-plant related excess ADIT are approved by the Commission, the amortization of the $101.2 million Deferred Regulatory Liability could be affected.

30. The Settling Parties state in the Joint Response that they defer to the next rate case, the possibility of deferred tax assets created from the Regulatory Amortization or the 
TCJA Settlement Adjustments.

C. Findings and Conclusions
31. The undersigned finds that the Joint Response and the testimony filled by Public Service, Staff, and the OCC provide sufficient evidence for a finding of public interest in this proceeding.
32. New base rates will be necessary to fully incorporate excess ADIT amounts, but Public Service is unable to state at present when it will file an electric rate case.  In the event that no rate case is filed by January 1, 2020, Public Service will be required to file an advice letter with an appropriate adjustment(s) to the GRSA to account for the excess ADIT amounts
33. Pursuant to § 40-6-109(2), C.R.S., the Administrative Law Judge recommends that the Commission enter the following order:
II. ORDER
A. The Commission Orders That:
1. The Revised Stipulation and Settlement Agreement Regarding Incorporating TCJA Impacts into Public Service’s Rates filed on April 27, 2018 is approved.

2. If Public Service Company of Colorado does not file an electric rate case by January 1, 2020, it shall file an advice letter and appropriate adjustment(s) to the General Rate Schedule Adjustment to account for the excess Accumulated Deferred Income Tax  amounts.
3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.
4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  
5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� The calculations are shown in Attachment A to the TCJA Settlement.


� The calculations are shown in Attachment B to the TCJA Settlement.


� On May 1, 2018, Public Service filed Advice Letter No. 1768 in Proceeding No. 18AL-0264E.  Public Service filed an amended advice letter on May 3, 2018.  The Commission addressed the tariff filings at its May 30, 2018 Weekly Meeting and determined to allow the negative 4.19 percent GRSA to go into effect by operation of law on June 1, 2018.


� The calculations are shown in Attachment B to the TCJA Settlement.


�  $101.2 million - $42 million = $59.2 million.


�  TCJA Settlement, ¶ 6, p. 8.


�  $101.2 million - $67.5 million = $33.7 million.


� Decision No. C15-0292, issued March 31, 2015, Consolidated Proceeding Nos. 14AL-0660E and �14A-0680E, Exhibit A.


�  TCJA Settlement, p. 2, footnote 3.


� Joint Response, p. 13.


� Joint Response, p. 15.


� Trammell Direct, 27:22 – 28:2.


� Schrubbe Direct, 16:1-7


� Ms. Sigalla asserts that between 2000 and 2013, only 38 percent of the $221.5 million paid by rate payers went toward pension expense.  Sigalla Testimony, 18:10-12.


� The TCJA Settlement addresses, to some extent, the intergenerational issue because the money that is in the deferred tax account was paid by prior rate payers, who underfunded the pension.


� Sigalla Testimony, 16:13-17:2


� Sigalla, 24:16-25:5


� TCJA Settlement, p. 6, footnote 10.


� With regard to the determination of amortization periods for plant and non-plant assets, in the Joint Response, the Settling Parties correct an error in Section I, ¶ 2 of the TCJA Settlement, noting that ARAM stands for Average Rate Assumption Method, not average remaining life method.  Joint Response, p. 12.


� Joint Response, p. 15.
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