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I. STATEMENT

A. Procedural History
1. This Proceeding was commenced on May 1, 2018, when Trial Staff of the Colorado Public Utilities Commission (Staff) issued Civil Penalty Assessment or Notice of Complaint to Appear (CPAN) No. 121278 to George Brown, doing business as Pagosa Cab (Pagosa Cab or Respondent).  
2. The CPAN cites Respondent with one Count of violating § 40-10.1-107(1), C.R.S.,
 in Pagosa Springs, Colorado on April 24, 2018, specifically, for “Failure to maintain and file evidence of financial responsibility in sums as required by the Public Utilities Commission.”  The CPAN also cites Respondent with one Count of violating § 40-10.1-201(1), C.R.S.,
 in Pagosa Springs, Colorado on April 24, 2018, specifically, for “Operating or offering to operate as a common carrier in intrastate commerce without a certificate of public convenience and necessity from the Commission.”  (CPAN, page 1.)  

3. The CPAN assessed for the first Count a civil penalty of $11,000.00, plus an additional 15 percent surcharge required by § 24-34-108, C.R.S., for a total penalty of $12,650.00.  For the second Count, the CPAN assessed a civil penalty of $1,100.00, plus the additional 15 percent surcharge, for a total penalty of $1,265.00.  The total amount of civil penalties assessed by the CPAN, including surcharges, is $13,915.00.  (CPAN, page 1.)   

4. Since the Commission did not receive payment from Respondent within ten calendar days of the issue date of a reduced civil penalty of $6,957.50, the CPAN converted into a complaint by which Staff sought civil penalties for the cited violations in the full total amounts stated in the CPAN.  (See CPAN, page 2.)   

5. On May 12, 2018, Michael McClintock of Staff served the CPAN on Pagosa Cab by certified U.S. mail, return receipt requested.  (CPAN, page 3; USPS Item Delivered email dated May 12, 2018.)  

6. On May 29, 2018, counsel for Staff entered their appearances.  

7. As of the date of this Decision, no Entry of Appearance has been filed on behalf of Respondent.  

8. Staff and Respondent are the Parties to this Proceeding.  
9. On July 11, 2018, by minute entry, the Commission referred this Proceeding to an Administrative Law Judge (ALJ) for disposition.  Subsequently, the undersigned ALJ was assigned to preside over this Proceeding.  
10. By Decision No. R18-0598-I (mailed on July 24, 2018), the ALJ set this Proceeding for an evidentiary hearing on September 11, 2018, and adopted the following procedural schedule for pre-hearing filings:

a)
Staff shall file on or before August 8, 2018, and serve on Pagosa Cab (and its counsel, if any) a list of its witnesses, detailed summaries of the testimony of each of its witnesses, and copies of the exhibits that it intends to offer into evidence at the hearing.  

b)
Pagosa Cab shall file on or before August 29, 2018, and serve on Staff and its counsel, a list of its witnesses, detailed summaries of the testimony of each of its witnesses, and copies of the exhibits that it intends to offer into evidence at the hearing.  

c)
The Parties shall file any stipulations or a settlement agreement no later than September 4, 2018.

11. On July 31, 2018, Staff filed an Unopposed Motion to Dismiss 
Proceeding 18G-0295CP (Motion to Dismiss).  Staff asserts that the filing discrepancies that lead to issuing the CPAN have been resolved, and it wishes to dismiss the CPAN.  Staff further states that it has conferred with Mr. George Brown, the owner of Pagosa Cab, and that Mr. Brown does not object to dismissal of the complaint.  
B. Ruling on the Motion to Dismiss.
12. Pagosa Cab was subject to an Insurance Show Cause proceeding, in which its Certificate of Public Convenience and Necessity (Certificate) PUC No. 55878 was revoked for failure to keep on file with the Commission currently effective proof of financial responsibility in the amounts required by Rule 6007 of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6.  See Decision No. R18-0254 (mailed on April 16, 2018) and Appendix A, page 3, in Proceeding No. 18C-0163-INS.  Decision No. R18-0254 became an effective Commission decision by operation of law on May 6, 2018, pursuant to 
§ 40-6-109(2), C.R.S.  Decision No. R18-0254, Ordering Paragraph No. 2 at page 7, stated that the revocation of authorities ordered therein would be void and the case dismissed if a respondent filed the required Certificate of Insurance or surety with the Commission before the effective date of the Recommended Decision.  

13. Due to an error by Pagosa Cab’s insurance company, proof of its financial responsibility was not on file with the Commission at the time of the Insurance Show Cause hearing in Proceeding No. 18C-0163-INS, resulting in the recommended revocation of Pagosa Cab’s Certificate PUC No. 55878.  Before the effective date of Decision No. R18-0254, however, Pagosa Cab’s insurance company did file with the Commission a Form E (Vehicle General Liability Certificate) showing Pagosa Cab’s insurance was in effect continuously from April 7, 2018.  Hence, the complaint against Pagosa Cab was dismissed by operation of Ordering Paragraph No. 2 of Decision No. R18-0254, and Pagosa Cab’s Certificate PUC No. 55878 was not revoked.  (See Revoked Carriers from the 4/12/2018 hearing, filed on May 8, 2018 in Proceeding No. 18C-0163-INS.)  

14. In the Motion to Dismiss, Staff states that, due to the insurance company’s error, Pagosa Cab’s authority and insurance filings were in question, so the CPAN was issued on May 1, 2018.  Staff asserts that Pagosa Cab’s insurance was in effect on the date of the stated violations in the CPAN.  Staff concludes that Mr. Brown has resolved the filing discrepancies underlying the violations in the CPAN.  Hence, Staff moves to dismiss CPAN 121278.
 
15. Since the Motion to Dismiss is unopposed, the ALJ will waive response time, pursuant to Rule 1308(c) of the Rules of Practice and Procedure, 4 CCR 723-1.

16. Based on Staff’s representations in the Motion to Dismiss, stating that the dispute between Staff and Pagosa Cab has been completely resolved, the ALJ finds and concludes that there is good cause to grant the Motion to Dismiss.  The ALJ will dismiss CPAN 121278 and will vacate the remaining procedural schedule and the hearing.  

17. In accordance with § 40-6-109, C.R.S., the undersigned ALJ recommends that the Commission enter the following order.

II. ORDER

A. The Commission Orders That:

1. The Unopposed Motion to Dismiss Proceeding 18G-0295CP, filed by Trial Staff of the Colorado Public Utilities Commission on July 31, 2018, is granted.

2. Response time to the Unopposed Motion to Dismiss Proceeding 18G-0295CP is waived.  
3. Civil Penalty Assessment or Notice of Complaint to Appear No. 121278, issued to George Brown, doing business as Pagosa Cab, is dismissed with prejudice.

4. The procedural schedule for pre-hearing filings established by Decision 
No. R18-0598-I (mailed on July 24, 2018) is vacated.  

5. The hearing set in this Proceeding for September 11, 2018 is vacated.

6. Proceeding No. 18G-0295CP is closed.

7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

8. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

 

a.)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

 

b.)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

9. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  Section 40-10.1-107(1), C.R.S., requires that: “Each motor carrier shall maintain and file with the commission evidence of financial responsibility in such sum, for such protection, and in such form as the commission may by rule require as the commission deems necessary to adequately safeguard the public interest.”  


�  Section 40-10.1-201(1), C.R.S., requires that: “A person shall not operate or offer to operate as a common carrier in intrastate commerce without first having obtained from the commission a certificate declaring that the present or future public convenience and necessity requires or will require such operation.”  


�  Motion to Dismiss, page 2.
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