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I. STATEMENT

1. On April 2, 2018, TracFone Wireless, Inc. (Applicant or TracFone) filed the above-captioned proceeding with the Colorado Public Utilities Commission.  Applicant seeks designation as an Eligible Telecommunications Carrier (ETC) in the State of Colorado “solely to provide Lifeline service, under the trade names SafeLink Wireless® and Walmart Family Mobile®, to qualifying Colorado consumers; it will not seek access to funds from the federal Universal Service Fund (‘USF’) or from the Colorado High Cost Support Mechanism for the purpose of providing service to high cost areas.”
  

2. With its Application, on April 2, 2018 TracFone filed a Motion to Reduce Intervention Period to 15 Days (Motion to Reduce).  TracFone states that it previously filed a similar ETC application (Proceeding No. 17A-0424T), which it withdrew voluntarily after Trial Staff of the Public Utilities Commission (Staff) filed answer testimony, making several objections to TracFone’s proposed Lifeline service and recommending denial of the application.  In the 2017 proceeding, several parties intervened and extensive discovery was conducted.  When the current Application was filed, TracFone voluntarily served each of the intervenors from the prior proceeding with copies of its revised Application, testimony, and motions.
  

3. By Decision No. C18-0233-I (mailed on April 6, 2018), the Commission granted the Motion to Reduce and shortened the notice and intervention period to 15 days.  

On April 2, 2018, Applicant also filed a Motion for Waiver of Rule 2187(d)(II) (service area description) of the Rules Regulating Telecommunications Services and Providers 
of Telecommunications Services, 4 Code of Colorado Regulations (CCR) 723-2 (2018).  Rule 2187(d)(II) requires that the application must include a description of the service area for which Applicant seeks designation as an ETC either by metes and bounds or the underlying carrier’s exchange area map.  Applicant states:  (1) that it relies on its underlying carriers’ 

4. wireless networks to provide service, but its underlying carriers are not required to describe their networks in terms of metes and bounds and do not do so; and (2) that Applicant has no access to exchange maps displaying each underlying carrier’s service area.

5. On April 6, 2018, the Commission issued a Notice of Application Filed, giving notice of the filing of the Application and setting a period of 15 days, or to and including April 23, 2018, for interested persons to intervene.
  

6. During the Commission’s weekly meeting held May 9, 2018, the Application was deemed complete, and the matter was referred to an Administrative Law Judge (ALJ) for disposition.  This Proceeding was subsequently assigned to the undersigned ALJ.  

7. Applicant filed supporting direct testimony and attachments with its Application.  Therefore, pursuant to § 40-6-109.5(2), C.R.S., Applicant seeks a Commission decision in this Proceeding within 120 days after the Commission deemed the Application complete, or no later than September 5, 2018.
  

8. In anticipation of scheduling the hearing and establishing a procedural schedule, the undersigned ALJ will set a prehearing conference, in accordance with Rule 1409(a) of the Rules of Practice and Procedure, 4 CCR 723-1 (2015).  
A. Interventions.  

1. Intervention as of Right.  

9. On April 23, 2018, through its counsel, Staff filed its Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1401, and Request for Hearing.  In accordance with Rule 1007(a) of the Rules of Practice and Procedure, 4 CCR 723-1, Staff gave notice of members of litigation staff, members of advisory staff, and advisory counsel.  Staff requested an evidentiary hearing on the Application.  Staff is an Intervenor as of right and a Party in this Proceeding. 

2. Motions for Permissive Intervention.  

10. Rule 1401(c) of the Rules of Practice and Procedure, 4 CCR 723-1, defines the minimum criteria for motions requesting permissive intervention in Commission proceedings and, as relevant to this Proceeding, requires that: 
A motion to permissively intervene shall state the specific grounds relied upon for intervention; the claim or defense within the scope of the Commission's jurisdiction on which the requested intervention is based, including the specific interest that justifies intervention; and why the filer is positioned to represent that interest in a manner that will advance the just resolution of the proceeding.  The motion must demonstrate that the subject proceeding may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented.  … Subjective, policy, or academic interest in a proceeding is not a sufficient basis to intervene.  …  
11. On April 19, 2018, the Adams County E-911 Emergency Telephone Service Authority, the Arapahoe County E-911 Emergency Communications Service Authority, and the Jefferson County Emergency Communications Authority (collectively, the AAJ Authorities) filed a Motion for Permissive Intervention (AAJ Authorities’ Motion).  The AAJ Authorities are governing bodies under § 29-11-101(4), C.R.S., and they provide 911 services in a combined service area with a population of more than 1.27 million people in the Counties of Adams, Arapahoe, Broomfield, and Jefferson, excluding the Cities of Aurora and Thornton, in accordance with § 29-11-104(2), C.R.S.  The funding to provide 911 service comes from emergency telephone charges collected and remitted to the AAJ Authorities from wireline, wireless, and Voice over Internet Protocol (VoIP) carriers, pursuant to § 29-11-102(2), C.R.S., and from prepaid wireless E911 charges paid by prepaid wireless retailers, pursuant to 
§ 29-11-102.5, C.R.S. (together 911 fees).
  The AAJ Authorities argue that since the passage of § 29-11-102.5, C.R.S., multiple prepaid telecommunications providers have obtained ETC status in Colorado to provide Lifeline service and have been required by the Commission to pay 911 fees on Lifeline revenue.
  The AAJ Authorities contest the Application to the extent TracFone may be granted ETC designation without a condition obligating TracFone to collect or pay 911 fees for Lifeline service.  The AAJ Authorities assert that their unique interests will not be adequately represented by any other party.  The AAJ Authorities request a hearing on the Application.
  

12. After conferral with counsel for Applicant, the AAJ Authorities report that TracFone does not oppose their Motion, “provided that the basis for intervention herein involves matters for which the AAJ Authorities possess standing.”

13. On April 19, 2018, NE Colorado Cellular, Inc., doing business as Viaero Wireless (Viaero) filed an Unopposed Motion to Intervene (Viaero Motion).  Viaero states that it has been designated as an ETC in its service territory in Colorado, which is primarily in rural eastern and southern Colorado, and it offers Lifeline service as part of its service offerings.
  Viaero asserts that, while TracFone’s proposed Lifeline plans include access to 911 service, TracFone’s Application is ambiguous on whether it will collect and pay the 911 fees required by 
§§ 29-11-102(2) and 29-11-102.5, C.R.S.  Viaero also argues that the Application is silent on TracFone’s intent to contribute to other funds to which other wireless Lifeline ETC providers in Colorado have been required to collect and remit.
  Viaero asserts it seeks intervention to protect “regulatory parity” and “regulatory neutrality,” without which TracFone would enjoy an unfair competitive advantage that would cause direct pecuniary harm to Viaero.  Viaero asserts that due to the rural nature of its service territory, no other party will represent its interests.
  

14. Viaero reports that Applicant does not oppose its Motion, as long as Viaero’s grounds for intervention are substantially similar to its unopposed intervention in Proceeding No. 17A-0424T.  Viaero requests a hearing on the Application and TracFone’s Motion for Waiver.
  

15. On April 20, 2018, the Larimer Emergency Telephone Authority (LETA) filed an Unopposed Motion to Permissively Intervene (LETA Motion).  LETA is a governing body under § 29-11-101(4), C.R.S., and is the sole provider of 911 emergency telephone services in Larimer County, Colorado.  The funding to provide LETA’s 911 service comes from emergency telephone charges collected and remitted to LETA from wireline, wireless, and VoIP carriers in Larimer County, pursuant to § 29-11-102(2), C.R.S., and from prepaid wireless E911 charges paid by prepaid wireless retailers, pursuant to § 29-11-102.5, C.R.S.
  LETA asserts that, from the instant Application and from discovery and participation in Proceeding No. 17A-0424T, LETA is not satisfied about TracFone’s willingness to remit prepaid wireless E911 charges for Lifeline service.  LETA also claims that, if the Application is granted, its pecuniary interests will be affected substantially.  LETA also requests a hearing on the Application.
  

16. LETA reports that Applicant does not oppose its Motion.
  

17. On April 23, 2018, the Douglas County Emergency Telephone Service Authority and the El Paso–Teller County Emergency Telephone Service Authority (collectively, the Authorities) filed a Motion for Permissive Intervention and Request for Hearing (Authorities’ Motion).  The Authorities are governing bodies under § 29-11-101(4), C.R.S., and provide 911 emergency telephone services in their service areas in the Counties of Douglas, El Paso, and Teller.  The Authorities operate in substantially the same manner as the AAJ Authorities and LETA; the grounds for permissive intervention of the Authorities are similar to those of the AAJ Authorities and LETA.  The Authorities assert their pecuniary interests would be substantially affected if the Application is granted without a condition that TracFone must collect and pay 911 fees.  The Authorities also request a hearing.
  

18. After conferral with counsel for Applicant, the Authorities report that TracFone does not oppose their Motion, “provided that the basis for intervention herein involves matters for which the Authorities possess standing.”

19. On April 27, 2018, Applicant filed its Comments on Motions for Permissive Intervention (Response), confirming that TracFone does not oppose the motions for permissive intervention.
  Nevertheless, TracFone argues, “intervention based on a concern about TracFone’s payment of the E911 surcharge on Lifeline service is not necessary given TracFone’s stated commitment to comply with a Commission-imposed condition for ETC designation that orders payment of the E911 surcharge on Lifeline service.”
  
20. While Applicant may hold the view that the interventions are “not necessary,” given the statement at page 18 of the Application (quoted in Footnote 20), the movants have expressed the position that this statement is not sufficient.  They seek inter alia a Commission decision imposing the condition obligating TracFone to collect and to remit prepaid wireless 911 fees for Lifeline service.  In analyzing these motions for permissive intervention, the ALJ has considered all of the standards of Rule 1401(c), but two important factors are noteworthy.  First, TracFone did not contest any of the motions for permissive intervention.  Second, the movants assert, for various reasons, that their pecuniary interests would be substantially affected if the Application is granted without certain conditions.   

The ALJ finds that each of the motions filed by the AAJ Authorities, LETA, the Authorities, and Viaero satisfies the standards required by Rule 1401(c) of the Rules of Practice and Procedure, 4 CCR 723-1, by asserting sufficient facts to demonstrate that this Proceeding may substantially affect the pecuniary or tangible interests of the movants.  Therefore, the ALJ 

21. will grant the motions for permissive intervention filed by the AAJ Authorities, LETA, the Authorities, and Viaero.  Each is a permissive Intervenor.  

22. The Parties to this Proceeding are TracFone, Staff, the AAJ Authorities, LETA, the Authorities, and Viaero.  

B. Prehearing Conference, Procedural Schedule, and Hearing Dates. 

23. Staff and each of the Intervenors request an evidentiary hearing on the Application.  As noted earlier, the ALJ will schedule a prehearing conference, in accordance with Rule 1409(a) of the Rules of Practice and Procedure, 4 CCR 723-1.  The prehearing conference will be scheduled for June 11, 2018 at 9:30 a.m. Mountain Daylight Time (MDT).  
At the prehearing conference, the parties must be prepared to discuss:  (a) the date by which Applicant will file its direct testimony and attachments; (b) the date by which Staff and each Intervenor will file answer testimony and attachments; (c) the date by which Applicant will file rebuttal testimony and attachments; (d) the date by which Staff and each Intervenor may file cross-answer testimony and attachments;
 (e) the date by which each Party will file corrected testimony and attachments;
 (f) the date by which each Party will file prehearing motions, other than motions relating to discovery, but including any dispositive motions, motions in limine, or motions to strike;
 (g) whether a final prehearing conference is necessary and, if it is, the date for that prehearing conference; (h) the date by which the Parties will file any stipulations or settlement agreements;
 (i) the date(s) for the evidentiary hearing, including a statement of how 

24. many days the Parties will need to try this case; and (j) the date by which each Party will file its post-hearing statement of position (statements of position will be filed simultaneously and no responses will be permitted).
  

25. In considering proposed hearing dates, the Parties are reminded that, absent an enlargement of time or a waiver of § 40-6-109.5, C.R.S., the Commission decision in this matter must be issued on or before September 5, 2018.  If a reasonable and workable procedural schedule cannot be negotiated to allow adequate time for the foregoing procedural dates, preparation and issuance of the recommended decision, filing of exceptions, filing of responses to exceptions, and preparation and issuance of the Commission’s decision on exceptions, the ALJ will extend the time for the decision by an additional 90 days, pursuant to § 40-6-109.5(1), C.R.S.
  
26. At the prehearing conference, the parties must be prepared to discuss any matter pertaining to discovery if the procedures and timeframes contained in Rule 1405, 4 CCR 723-1 are not sufficient.  

27. At the prehearing conference, the parties must be prepared to discuss any matter pertaining to the treatment of information claimed to be confidential if the procedures and timeframes contained in Rules 1100 and 1101, 4 CCR 723-1, are not adequate.  This discussion will include the treatment of information for which extraordinary protection is or may be sought, assuming that there is or may be such information.  

28. At the prehearing conference, a party may raise any additional issues relevant to this Proceeding.  
29. The Parties must consult prior to the prehearing conference with respect to the matters to be discussed at the prehearing conference and are encouraged to present, if possible, a procedural schedule and hearing date(s) that are acceptable to all Parties.  The ALJ will order Applicant to coordinate these discussions.  

30. If the Parties are able to reach agreements on a procedural schedule, hearing date(s), and the other procedural matters addressed in this Decision, Applicant will be directed to make a filing no later than 5:00 p.m. MDT on June 7, 2018, stating those agreements and whether it will be necessary to conduct the prehearing conference.  

C. The Motion for Waiver. 

31. Along with the Application, on April 2, 2018, Applicant filed a Motion 
for Waiver of Rule 2187(d)(II) Regulating Telecommunications Services and Providers of Telecommunications Services, 4 CCR 723-2 (2016).  
32. When the Motion for Waiver was filed on April 2, 2018, there were no parties to this Proceeding.  Staff did not become a Party until April 23, 2018, when its counsel filed Staff’s Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1401 and Request for Hearing.  The permissive Intervenors will not become Parties until the Mailed Date of this Interim Decision.  

33. Pursuant to Rule 1400(b) of the Rules of Practice and Procedure, 4 CCR 723-1, responding parties usually have 14 days after service of a motion within which to file a response, unless the ALJ or the Commission allows a lessor or greater time for such filing.  The ALJ finds that, under the circumstances in this Proceeding, fairness and the ends of justice mandate that Staff and the Intervenors be given an opportunity to file responses to the Motion for Waiver.  See 
§ 40-6-101(1), C.R.S. (the Commission “shall conduct its proceedings in such manner as will best conduce the proper dispatch of business and the ends of justice.”)  

34. The ALJ will grant Staff and the Intervenors a period of seven calendar days after the Mailed Date of this Interim Decision, or no later than May 31, 2018, within which to file responses to the Motion for Waiver.  

D. Other Advisements.  

35. The Parties are advised, and are on notice, that they must be familiar with, and abide by, the Rules of Practice and Procedure, found at 4 CCR 723 Part 1.  These Rules are available on-line at www.dora.colorado.gov\puc and in hard copy format from the Commission.  

36. All Parties are represented by counsel.  The ALJ calls counsels’ attention to the requirement of Rule 1202(d) of the Rules of Practice and Procedure, 4 CCR 723-1, that, “[e]very pleading of a party represented by an attorney shall be signed by the attorney, and shall state the attorney’s address, telephone number, e-mail address, and attorney registration number.”
  (Emphasis added.)  
37. The parties are advised, and are on notice, that filings must comply with this requirement and with the other requirements found in Commission rules pertaining to filings made with the Commission.
The parties are advised, and are on notice, that timely filing with the Commission means that the Commission must receive the filing by the due date.  That is, if a 

38. document is placed in the mail on the date on which the document is to be filed, then the document is not filed timely with the Commission.  Pleadings and other documents are filed with the Commission either by using the E-filings System, or by filing a hard copy of the document including the original and three copies.  Emailing pleadings or other filings to the ALJ, the Commissioners, the Commission’s Director, or other employees of the Commission does not constitute proper filing under Rule 1204 of the Rules of Practice and Procedure, 4 CCR 723-1.  

39. Each party is specifically advised that all filings with the Commission must also be served upon all other Parties in accordance with Rule 1205 of the Rules of Practice and Procedure, 4 CCR 723-1.  

40. Each party is specifically advised that, pursuant to Rule 1400(b) of the Rules of Practice and Procedure, 4 CCR 723-1, responding Parties (i.e., the Parties that did not file a motion) have a procedural right to file a written response to the motion within 14 days after service of the motion, unless the response time is shortened by the ALJ or the Commission.  

41. The parties are advised, and are on notice, that the Commission has an 
E-Filings System available.  One may learn about, and -- if one wishes to do so -- may register to use, the E-Filings System at www.dora.colorado.gov\puc.  

42. Other advisements may be provided in subsequent interim decisions. 
II. ORDER
A. It Is Ordered That:

1. The Motion for Permissive Intervention filed by the Adams County E-911 Emergency Telephone Service Authority, the Arapahoe County E-911 Emergency Communications Service Authority, and the Jefferson County Emergency Communications Authority (Intervenors) on April 19, 2018, is granted.  

2. The Unopposed Motion to Intervene filed by NE Colorado Cellular, Inc., doing business as Viaero Wireless (Intervenor), on April 19, 2018, is granted.  

3. The Unopposed Motion to Permissively Intervene filed by the Larimer Emergency Telephone Authority (Intervenor) on April 20, 2018, is granted.  

4. The Motion for Permissive Intervention and Request for Hearing filed by the Douglas County Emergency Telephone Service Authority and the El Paso–Teller County Emergency Telephone Service Authority (Intervenors) on April 23, 2018, is granted.  

5. The Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1401 and Request for Hearing filed on April 23, 2018, by the Trial Staff of the Commission (Staff) is acknowledged.  

6. A prehearing conference in this Proceeding is scheduled as follows:

DATE:
June 11, 2018
TIME:
9:30 a.m.

PLACE:
Commission Hearing Room
 
1560 Broadway, 2nd Floor
 
Denver, Colorado

7. Consistent with the discussion above in Section I.B of this Interim Decision, the matters identified there will be discussed at the prehearing conference.  Counsel for those Parties attending the prehearing conference must be prepared to address those matters and must have authority to agree to a procedural schedule, to the resolution of other procedural matters, and to the evidentiary hearing dates.  
8. Failure of any Party to attend or to participate in the prehearing conference shall constitute a waiver of any objections to the rulings made, to the procedural schedule established, to the hearing dates scheduled, or the matters discussed during the prehearing conference.  
9. Consistent with the discussion in ¶¶ I.B.29 and 30 of this Interim Decision, counsel for TracFone Wireless, Inc. shall consult with counsel for the Staff and Intervenors, prior to the prehearing conference, regarding the procedural schedule, hearing date(s), and other procedural matters addressed in this Interim Decision.  Counsel for TracFone Wireless, Inc. shall coordinate those discussions.  
10. If the Parties are able to reach agreements on the procedural schedule, hearing date(s), and the other procedural matters addressed in this Interim Decision, TracFone Wireless, Inc. shall make a filing no later than 5:00 p.m. Mountain Daylight Time on June 7, 2018, stating those agreements and whether the Parties wish to proceed with the prehearing conference.  

11. Staff and the Intervenors shall, if they wish, file responses to TracFone Wireless, Inc.’s Motion for Waiver no later than May 31, 2018.  

12. This Decision is effective upon its Mailed Date.
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  Application, p. 1.  


�  Motion to Reduce, pp. 1-2.  TracFone filed the Application in Proceeding No. 17A-0424T on June 22, 2017, and withdrew the application on December 20, 2017.  In 2009, TracFone also filed and withdrew an earlier ETC application to provide lifeline service, in Proceeding No. 09A-393T.  


�  Motion for Waiver, pp. 2-3.  


�  Since the 15-day deadline for filing intervention pleadings fell on Saturday, April 21, 2018, the deadline was extended by operation of law until Monday, April 23, 2018.  Section 40-6-121, C.R.S.


�  If the decision deadline is extended by an additional 90 days, pursuant to § 40-6-109.5(2), C.R.S., the Commission’s decision must be issued within 210 days after the Commission deemed the Application complete, or no later than December 4, 2018.  


�  AAJ Authorities’ Motion, ¶ 1, pages 1 and 2.


�  Id., ¶¶ 6 and 14, pages 4 and 6-7.


�  Id., ¶¶ 16 and 17, 19, pages 7-8.  


�  Id., ¶ 18, page 8.  Pursuant to Rule 1400(a) of the Rules of Practice and Procedure, 4 CCR 723-1, before filing a motion to intervene, “moving counsel shall make a reasonable good faith effort to confer with all parties about the motion and report when the requested relief is unopposed.  If no conference has occurred, the reason why shall be stated.”  


�  Viaero Motion, ¶ 1, page 1.  


�  Id., ¶ 7, page 3.


�  Id., ¶¶ 11 through 14, page 4.  


�  Id., ¶¶ 16 and 17, page 5.


�  LETA Motion, ¶¶ 7 through 17, pages 2 through 5.


�  Id., ¶¶ 19 through 22, pages 5 and 6.


�  Id., ¶ 4, page 2.


�  Authorities’ Motion, ¶¶ 1 through 17, pages 1 through 4.  


�  Id., ¶ 18, page 4.  


�  TracFone Response, page 1.


�  Id., pages 2-3.  On page 18 of the Application, TracFone states:  “TracFone also will comply with any conditions imposed on it as part of the Commission’s grant of this Application, including a condition ordering TracFone to remit the prepaid wireless E911 surcharge on its SafeLink Wireless® Lifeline service.”


�  Cross-answer testimony must respond only to the answer testimony of another intervenor.  


� The purpose of this filing is only to correct errors (e.g., mathematical errors, typographical errors, or jumbled wording) in the testimonies or attachments as pre-filed.  


�  This date must be at least 7 calendar days before any final prehearing conference or, if there is no final prehearing conference, it must be at least 21 calendar days before commencement of the hearing.  


�  This date must be at least seven calendar days before the first day of hearing.  


�  Post-hearing statements of position should be filed no later than 14 calendar days from the conclusion of the evidentiary hearing.  


� To assist the Parties in selecting proposed hearing dates, as of the date of this Interim Decision, the ALJ has other hearings and is not available on June 20, 27; July 4 through 6, 18 and 19, 25; or August 1, 7, and 8, 2018.


� During the course of this Proceeding, the ALJ may have occasion to inform counsel, on short notice, of rulings.  The ALJ will make such notifications by e-mail and will rely solely on signature blocks for the appropriate e-mail addresses.  
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