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I. STATEMENT

1. This Proceeding was commenced on March 30, 2018, when Trial Staff of the Colorado Public Utilities Commission (Staff) issued Civil Penalty Assessment or Notice of Complaint to Appear (CPAN) No. 120816 to The SER Corp (SER or Respondent).  
2. The CPAN cites Respondent with one Count of violating § 40-10.1-107(1), C.R.S.,
 in Alamosa, Colorado on March 21, 2018, specifically, for “Failure to maintain and file 
evidence of financial responsibility in sums as required by the Public Utilities Commission.”  The CPAN also cites Respondent with one Count of violating § 40-10.1-302(1)(a), C.R.S..
 in Alamosa, Colorado on March 21, 2018, specifically, for “Operating and/or offering to operate as a limited regulation carrier in intrastate commerce (type:  Luxury Limousine) without first having obtained a valid permit therefor from the Commission.”  (CPAN, page 1.)  
3. The CPAN assessed for the first Count a civil penalty of $11,000.00, plus an additional 15 percent surcharge required by § 24-34-108, C.R.S., for a total penalty of $12,650.00.  For the second Count, the CPAN assessed a civil penalty of $1,100.00, plus the additional 15 percent surcharge, for a total penalty of $1,265.00.  The total amount of civil penalties assessed by the CPAN, including surcharges, is $13,915.00.  (CPAN, page 1.)   
4. On April 25, 2018, by minute entry, the Commission referred this Proceeding to an Administrative Law Judge (ALJ) for disposition.  Subsequently, the undersigned ALJ was assigned to preside over this Proceeding.
5. The procedural history of the above-captioned proceeding is set forth in Decision No. R18-0303-I (mailed on April 30, 2018) in this Proceeding and is repeated here as necessary to put this Decision into context.
6. If the Commission did not receive payment within ten days after issuance of the CPAN, the CPAN constitutes a complaint to appear before the Commission.  § 40-7-116(1)(d)(I), C.R.S.  A review of Commission records for this Proceeding reveals that Respondent failed to pay the civil penalty by the deadline.  
7. Staff and SER are the only Parties to this Proceeding.  

8. SER is not represented by counsel in this matter.  According to the Commission’s records, SER is a corporation.  
9. Decision No. R18-0303-I ordered Respondent either to obtain counsel or to show cause why Rules 1201(a) and (b) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, does not require it to be represented by an attorney at law currently in good standing before the Supreme Court of the State of Colorado.  SER was ordered either to have its counsel enter an appearance or to make its show cause filing on or before May 8, 2018.  SER failed to do either by that deadline.
  

10. Further, Decision No. R18-0303-I, ¶ I.C.20 – 23 pages 5 – 6, ordered counsel for Staff to confer with SER or its counsel regarding a procedural schedule, hearing location, and hearing dates and to file a Status Report on the results of those discussions by May 18, 2018.  In the event SER did not cooperate in these endeavors, the Decision ordered as follows:

If counsel for Staff is unable to confer with SER (or its counsel), counsel for Staff shall state in the Status Report:  (a) the reasonable, good faith efforts made to confer with SER (or its counsel); (b) Staff’s available dates for the hearing within the date ranges noted above; and Staff’s proposed procedural schedule.  Staff shall file its unilateral Status Report, no later than May 18, 2018. 
Decision No. R18-0303-I, ¶ I.C.27, page 7 (emphasis in the original); see Ordering Paragraph No. 5, page 10.  
II. PETITION FOR DECLARATORY ORDER
11. On May 11, 2018, Staff filed a “Motion for Declaratory Order,” seeking the entry of an order inter alia adjudicating this CPAN in favor of Staff; ordering SER to pay the full civil 
penalty of $13,915.00; and issuing a cease and desist order to prevent SER from operating a luxury limousine without a valid permit and without proper insurance.  Because SER failed to comply with Decision No. R18-0303-I by the May 8, 2018 deadline, Staff requests the adjudication of this CPAN and imposition of these remedies without an evidentiary hearing.
  
12. Response time to the “Motion for Declaratory Order” will be waived.  
13. Rule 1304(i) of the Rules of Practice and Procedure, 4 CCR 723-1, provides that a petition may be made as follows: 
(i) petition seeking a declaratory order. 

(I) A person may file a petition for a declaratory order either as an original proceeding or in a pending proceeding.
(II) The Commission may issue a declaratory order to terminate a controversy or to remove an uncertainty affecting a petitioner with regard to any tariff, statutory provision, or Commission rule, regulation, or order.
(III) At its discretion, the Commission may grant, deny, or dismiss any petition seeking a declaratory order.

14. In this Proceeding, the CPAN was brought by Staff against SER under the authority of §§ 40-7-112, 40-7-113, and 40-7-116, C.R.S.  If the person cited in the CPAN fails to contact the Commission to set a hearing by a deadline stated in the CPAN, then “the commission shall set the complaint for hearing.”  § 40-7-116(1)(d)(I), C.R.S.  At the hearing, the Commission has the burden of demonstrating a violation by a preponderance of the evidence.  § 40-7-116(1)(d)(II), C.R.S.
  The statute’s use of the word “shall” is mandatory.  People v. Steen, 318 P.3d 487, 492 (Colo. 2014).  Therefore; the Commission must set a CPAN for hearing when the Respondent fails to contact the Commission to set a hearing by the date stated in the CPAN.   
15. Staff’s Petition for Declaratory Order ignores these fundamental requirements of § 40-7-116(1)(d), C.R.S.  
16. Moreover, Staff bears the burden of proof in this Proceeding under general principles of administrative law.  In adjudicatory proceedings before the Commission, the State Administrative Procedure Act imposes the burden of proof upon “the proponent of an order.”  (Section 24-4-105(7), C.R.S.)  Pursuant to Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1, “The burden of proof and the initial burden of going forward shall be on the party that is the proponent of a decision,” and the proponent is the party that commenced a proceeding.  
17. In CPANs brought by Staff, such as this Proceeding, Staff is the proponent, since it commenced the proceeding and seeks an order for relief as requested in the CPAN.  In satisfying its burden of proof, Staff must prove by a preponderance of the evidence the elements of the violations cited in the CPAN and the amount of the civil penalties requested.  See, §§ 13-25-127(1) and 24-4-105(7), C.R.S.; Rule 1500, 4 CCR 723-1; Western Distributing Co. v. Diodosio, 841 P.2d 1053, 1057-1058 (Colo. 1992).  The preponderance standard requires that evidence of the existence of a contested fact outweighs the evidence to the contrary.  Mile High Cab, Inc. v. Colorado Public Utilities Commission, 302 P.3d 241, 246 (Colo. 2013).  That is, the finder of fact must determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507, 508 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party.  

18. The burden of proving an affirmative defense in a CPAN rests on the defendant (or the respondent in Commission proceedings) asserting the defense.  The defense must be proven by a preponderance of the evidence.  Western Distributing Co. v. Diodosio, 841 P.2d 1053, 1057-1059 (Colo. 1992).  In formal complaint, civil penalty assessment, and show cause proceedings before the Commission, the respondent has the burden to prove the defenses it raises by a preponderance of the evidence.  See Public Utilities Comm’n. v. Trans Shuttle, Inc., Decision No. R01-881 (Mailed Date of August 29, 2001) ¶ III.C, p. 9, in Docket 
No. 01G-218CP; see generally Rule 1302 of the Rules of Practice and Procedure, 4 CCR 723-1.  
19. This CPAN will be set for hearing, in which Staff will bear the burden of proof (that is, the burden of going forward and the burden of persuasion) to prove by a preponderance of the evidence the elements of the violations cited in the CPAN and the amount of the civil penalties requested.  
20. Staff’s Petition for Declaratory Order fails to state good cause and is denied, pursuant to Rule 1304(i)(III) of the Rules of Practice and Procedure, 4 CCR 723-1.
21. On May 18, 2018, Staff filed a Status Report and Proposed Procedural Schedule (Report).  The Report states the results of Staff counsel’s conferral with Mr. Steve Reed, the President of SER.  The Parties have agreed to the proposed hearing date and procedural schedule:
a) Hearing on Monday, June 25, 2018 or Tuesday, June 26, 2018, estimated for one-half day;
b) Hearing at the Commission offices in Denver, Colorado;

c)  Staff’s list of witnesses and copies of hearing exhibits due on May 29, 2018; and 

d) Respondent’s list of witnesses and copies of hearing exhibits due on June 12, 2018.
22. The ALJ finds that the proposed hearing date and prehearing filing dates to be reasonable.  The ALJ will schedule the hearing and adopt a procedural schedule with a slight modification to what must be filed by the Parties.  
III. Evidentiary Hearing 
23. The matter shall be set for an evidentiary hearing. 

24. All Parties are required to be present at the hearing.

25. All witnesses either Party intends to call to present testimony must be present for the hearing.  All witnesses shall be subject to cross-examination from the opposing Party and subject to questions from the undersigned ALJ. 
26. If any hearing exhibit is longer than two pages, the Party offering the hearing exhibit shall sequentially number each page of the exhibit. 

27. If a Party is unable to attend the hearing, they shall file a motion for a continuance prior to the hearing.  The motion shall state the reason they are unable to attend, state good cause for a continuance, and state days they are available for a rescheduled hearing. 

IV. ORDER

A. It Is Ordered That:

1. A hearing in this Proceeding is scheduled as follows:  

DATE:

June 26, 2018 

TIME:

9:30 a.m.  

PLACE:
Commission Hearing Room
 

1560 Broadway, Suite 250
 

Denver, Colorado

2. At the above date, time, and place the Parties will be given the opportunity to be heard.

3. Response time to the “Motion for Declaratory Order,” filed by Trial Staff of the Colorado Public Utilities Commission on May 11, 2018 is waived, pursuant to Rule 1308(c) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1. 
4. The “Motion for Declaratory Order,” filed by Trial Staff of the Colorado Public Utilities Commission on May 11, 2018 is denied consistent with the findings, discussion, and conclusions set forth in this Decision.  

5. The Status Report and Proposed Procedural Schedule, filed by Trial Staff of the Colorado Public Utilities Commission on May 18, 2018, is accepted.
6. Trial Staff of the Colorado Public Utilities Commission shall file its list of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that it intends to offer into evidence at the hearing not later than May 29, 2018.

7. The SER Corp shall file its list of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that it intends to offer into evidence at the hearing not later than June 12, 2018. 

8. The Parties shall comply with the procedural schedule and filing deadlines set forth in this Decision.  
9. The advisements set forth in Decision No. R18-0303-I shall continue to apply to this Proceeding.  
10. This Decision shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  Section 40-10.1-107(1), C.R.S., requires that:  “Each motor carrier shall maintain and file with the commission evidence of financial responsibility in such sum, for such protection, and in such form as the commission may by rule require as the commission deems necessary to adequately safeguard the public interest..”  


�  As relevant to this Proceeding § 40-10.1-302(1)(a), C.R.S., requires that:  “A person shall not operate or offer to operate a … luxury limousine … in intrastate commerce without first having obtained a permit therefor from the commission in accordance with this part 3.”  


�  Decision No. R18-0303-I, ¶ I.B.19 page 5, also advised SER that failure to make the show cause filing or to have its counsel file an entry of appearance by May 8, 2018 may result in consequences adverse to its interests in this proceeding.  


�  “Motion for Declaratory Order,” pages 3-5.


�  Staff’s “Motion for Declaratory Order” will be construed as a Petition for Declaratory Order, pursuant to Rule 1304(i), 4 CCR 723-1.


�  Staff prosecutes CPANs on behalf of the Commission.  
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