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I. STATEMENT 

1. On March 7, 2018, Petitioner, Mr. Carlos Flores filed a Petition for an Order of the Commission Authorizing a Waiver of Rule 6713 Regulating Transportation by Motor Vehicle.  

2. On March 14, 2018, this matter was referred to an Administrative Law Judge (ALJ) for disposition.

3. After a review of the record, the undersigned ALJ decided a hearing in the above captioned matter was necessary. 

4. On April 3, 2018 by Decision No. R18-0220-I, a hearing on the petition was scheduled for May 1, 2018.

5. On the May 1, 2018 a hearing was held on the application. At the hearing, administrative notice was taken of the petition and the documents filed with the petition. The Petitioner provided the only testimony.   

II. FINDINGS OF FACT

6. The Petition requests a waiver of Rule 4 Code of Colorado Regulations (CCR) 723-6-6713(c)(IX) of the Commission Rules Regulating Transportation by Motor Vehicle.  

7. The Petitioner seeks a two-year waiver of the Commission’s rule.

8. The Petitioner was involved in an alcohol related incident in 2011.

9. The Petitioner was injured in an auto accident in 2012. The accident affected his ability to drive and resulted in the requirement of a waiver of Rule 6713 if the Petitioner is to drive for a transportation network company. 

10. The Petitioner completed all of the terms of his probation for the alcohol related offense.

11. The Petitioner successfully completed a driving rehabilitation evaluation and training through Craig Hospital in October of 2016.  The Petitioner was given a positive review to return to driving. 

12. The Petitioner’s driver’s license was re-instated on October 19, 2016.

13. The Petitioner has had one moving violation since being re-instated.

14. The Petitioner does not have any other employment.

15. Denial of the waiver would create a hardship for the Petitioner.
III. ISSUES
16. Should the Petitioner be granted a waiver of Rule 6713(c)(I) 4 CCR 723-6?

IV. APPLICABLE LAW 

17. Commission Rule 6713 provides the following:

(a)
No TNC shall permit any driver to log in to its digital network that is not medically examined and certified pursuant to 49 C.F.R. § 391.41, as revised on October 1, 2010 or pursuant to subsections (b)-(d) of this rule. 

(b)
All medical examiners issuing driver medical examiner’s certificates must be licensed medical practitioner[s] in accordance with their specific specialty practice act in the Colorado Revised Statutes as a doctor 
of medicine or osteopathy, a physician assistant, nurse practitioner, or clinical nurse specialist working under the direct supervision of a physician. 

(c)
A person is physically qualified to drive if, upon physical examination, the medical examiner determines that the person does not exhibit any of the following conditions: 

(I)
defect, loss of limb or impairment which interferes with the ability to perform normal tasks associated with operating a motor vehicle; 

(II)
established medical history or clinical diagnosis of diabetes mellitus currently requiring insulin for control likely to interfere with his/her ability to control and drive a motor vehicle safely; 

(III)
current clinical diagnosis of myocardial infarction, angina pectoris, coronary insufficiency, thrombosis, or any other cardiovascular disease of a variety known to be accompanied by syncope, dyspnea, collapse, or congestive cardiac failure, and that is likely to interfere with his/her ability to control and drive a motor vehicle safely;

(IV)
established medical history or clinical diagnosis of a respiratory dysfunction likely to interfere with his/her ability to control and drive a motor vehicle safely;

(V)
established medical history or clinical diagnosis of high blood pressure likely to interfere with his/her ability to control and drive a motor vehicle safely; 

(VI)
established medical history or clinical diagnosis of rheumatic, arthritic orthopedic, muscular, neuromuscular, or vascular disease which interferes with his/her ability to control and drive a motor vehicle safely;

(VII)
established medical history or clinical diagnosis of epilepsy or any other condition which is likely to cause loss of consciousness or any loss of ability to control and drive a motor vehicle safely; 

(VIII)
mental, nervous, organic, or functional disease or psychiatric disorder likely to interfere with his/her ability to drive a motor vehicle safely;

18. Commission Rule 1003(a) of the Rules of Practice and Procedure, 4 CCR 
723-1 provides the following:

The Commission has promulgated these rules to ensure orderly and fair treatment of all persons. The Commission may, for good cause shown, grant waivers or variances from tariffs, Commission rules, and substantive requirements contained in Commission decisions. In making its determination the Commission may 
take into account, but is not limited to, considerations of hardship, equity, or 
more effective implementation of overall policy on an individual basis. The Commission may subject any waiver or variance granted to such terms and conditions as it may deem appropriate.
V. DISCUSSION
19. The Petitioner has credibly testified as to the circumstances surrounding his past difficulties and his efforts to learn from past mistakes. 

20. The record establishes that:  (a) Petitioner has a condition which limits driving capabilities; (b) strict application of Rule 6713(c)(I) 4 CCR 723-6 would create a hardship on Petitioner; and (c) granting the requested waiver would not compromise the public safety or the public interest. In addition, the Petition is unopposed.  

21. Based on the record, the ALJ finds and concludes Petitioner has met his burden of proof in this matter and that, subject to conditions on the waiver and exemption, the Petition should be granted.  The ALJ finds and concludes that, Carlos Flores, subject to conditions, should be granted a waiver of, Rule 6713(c)(I) 4 CCR 723-6 and that the waiver and exemption should expire two years following the effective date of this Recommended Decision.  

22. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.

VI. ORDER

A. The Commission Orders That:  

1. Subject to the conditions stated below, the Petition for an Order of the Commission Authorizing a Waiver of Rule 6713 Regulating Transportation by Motor Vehicle filed by Carlos Flores on March 7, 2018 is granted.  

2. Subject to the conditions stated below, Carlos Flores is granted a waiver 
of, and an exemption from. Rule 6713(c)(I), 4 Code of Colorado Regulations 723-6.  If this Recommended Decision becomes a decision of the Commission, the waiver and exemption granted by this Decision shall remain in effect through May 2, 2020, unless revoked before that date upon notice to Mr. Flores.  

3. The waiver and exemption granted in Ordering Paragraph No. 2 are subject to this condition:  Mr. Flores shall notify the Commission, in writing and within seven calendar days of the occurrence, if Mr. Flores is involved in a motor vehicle accident.  This reporting requirement applies only to a motor vehicle accident that occurs while Mr. Flores is driving for a Transportation Network Company driver for hire and applies irrespective of the party at fault for the accident.  The written notice shall be in the form of a letter addressed to the Commission's Chief of Transportation.  

4. The waiver and exemption granted in Ordering Paragraph No. 2 are subject to this condition:  Mr. Flores shall comply with the Rules Regulating Transportation by Motor Vehicle as they may be applicable to him and with the terms of this Decision.  

5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded. 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge
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