Before the Public Utilities Commission of the State of Colorado

Decision No. R18-0303-I
PROCEEDING No. 18G-0197EC

R18-0303-IDecision No. R18-0303-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING18G-0197EC NO. 18G-0197EC
COLORADO PUBLIC UTILITIES COMMISSION, 

 
COMPLAINANT,  

V. 

THE SER CORP, 

 
RESPONDENT.  
INTERIM DECISION OF
ADMINISTRATIVE LAW JUDGE
Steven H. Denman
CONCERNING REPRESENTATION AND
REQUIRING PARTIES TO CONFER AND
TO REPORT ON A procedurAL
SCHEDULE and hearing DATES
Mailed Date:  
April 30, 2018
TABLE OF CONTENTS

2I.
STATEMENT

A.
Procedural History
2
B.
Representation
3
C.
Process for Setting a Procedural Schedule and Scheduling the Hearing
5
D.
Additional Advisements
7
II.
ORDER
10
A.
It Is Ordered That:
10


I. STATEMENT

A. Procedural History
1. This Proceeding was commenced on March 30, 2018, when Trial Staff of the Colorado Public Utilities Commission (Staff) issued Civil Penalty Assessment or Notice of Complaint to Appear (CPAN) No. 120816 to The SER Corp (SER or Respondent).  
2. The CPAN cites Respondent with one Count of violating § 40-10.1-107(1), C.R.S.,
 in Alamosa, Colorado on March 21, 2018, specifically, for “Failure to maintain and file evidence of financial responsibility in sums as required by the Public Utilities Commission.”  The CPAN also cites Respondent with one Count of violating § 40-10.1-302(1)(a), C.R.S..
 in Alamosa, Colorado on March 21, 2018, specifically, for “Operating and/or offering to operate as a limited regulation carrier in intrastate commerce (type:  Luxury Limousine) without first having obtained a valid permit therefor from the Commission.”  (CPAN, page 1.)  
3. The CPAN assessed for the first Count a civil penalty of $11,000.00, plus an additional 15 percent surcharge required by § 24-34-108, C.R.S., for a total penalty of $12,650.00.  For the second Count, the CPAN assessed a civil penalty of $1,100.00, plus the additional 15 percent surcharge, for a total penalty of $1,265.00.  The total amount of civil penalties assessed by the CPAN, including surcharges, is $13,915.00.  (CPAN, page 1.)   

The CPAN states that, if the Commission were to receive payment from Respondent within ten calendar days of the date of issuance, the total civil penalty would have 

4. been $6,957.50, including the 15 percent surcharge.  The CPAN also states that, if the Commission did not receive payment within ten days, Staff will seek civil penalties for the cited violations in the full total amounts stated in the CPAN.  Further, the CPAN states that payment of the civil penalty assessment would be an acknowledgment (i.e., an admission) by Respondent of liability for the violations cited.  (CPAN, page 3.)   

5. On March 29, 2018, Andrew McClellan of the Staff served the CPAN by certified U.S. mail, return receipt requested.  (CPAN, page 2; USPS Item Delivered email dated March 29, 2018.)  

6. On April 25, 2018, by minute entry, the Commission referred this Proceeding to an Administrative Law Judge (ALJ) for disposition.  Subsequently, the undersigned ALJ was assigned to preside over this Proceeding.  

7. On April 23, 2018, Assistant Attorney General Jennifer Gilbert entered her appearance on behalf of Staff.  

8. As of the date of this Decision, no Entry of Appearance has been filed on behalf of Respondent.  

9. Staff and Respondent are the Parties to this Proceeding.  

B. Representation

10. SER is a party and is not represented by counsel in this matter.  According to the Commission’s records, SER is a corporation.  
11. Rule 1201(a), 4 Code of Colorado Regulations (CCR) 723-1 of the Rules of Practice and Procedure requires a party in a proceeding before the Commission to be represented by an attorney authorized to practice law in the State of Colorado, except that, pursuant to Rule 1201(b), 4 CCR 723-1, an individual may appear without an attorney:  (a) to represent her/his own interests; or (b) to represent the interests of a closely-held entity, as provided in 
§ 13-1-127, C.R.S.  The Commission has emphasized that this requirement is mandatory and has found, if a party does not meet the criteria of this Rule, that a filing made by non-attorneys on behalf of that party is void and of no legal effect and that a non-attorney may not represent a party in Commission adjudicative proceedings.  See, e.g., Decisions No. C05-1018, Proceeding No. 04A-524W issued August 30, 2005; No. C04-1119, Proceeding No. 04G-101CP issued September 28, 2004; and No. C04-0884, Proceeding No. 04G-101CP issued August 2, 2004.  

12. This is an adjudicative proceeding before the Commission.  

13. To proceed in this matter without an attorney, SER must meet the criteria of Rule 1201(b)(II), 4 CCR 723-1.  
14. SER has the burden to prove that it is entitled to proceed in this case without an attorney.  To meet that burden of proof, a party must do the following:  First, a party must establish that it is a closely-held entity.  This means that a party must establish that it has “no more than three owners.”  Section 13-1-127(1)(a), C.R.S.  Second, a party must demonstrate that it meets the requirements of § 13-1-127(2), C.R.S., which provides that an officer
 may represent a closely-held entity before an administrative agency if both of the following conditions are met:  (a) the amount in controversy does not exceed $15,000, other than possible penalties; and (b) the officer provides the administrative agency with evidence, satisfactory to the agency, of the authority of the officer to represent the closely-held entity.
 
15. SER will be ordered either to obtain counsel or to show cause why Rule 1201(a), 4 CCR 723-1, does not require it to be represented in this matter by an attorney at law currently in good standing before the Supreme Court of the State of Colorado.  
16. If SER elects to obtain counsel, then its counsel must enter an appearance in this matter on or before close of business on May 8, 2018.

17. If SER elects to show cause, it must file, on or before May 8, 2018, a verified (i.e., sworn) statement that:  (a) establishes that SER is a closely-held entity (that is, it has no more than three owners); (b) states that the amount in controversy in this matter does not exceed $15,000 and explains the basis for that statement; (c) identifies the individual who will represent SER in this matter; (d) establishes that the identified individual is an officer of SER; and (e) if the identified individual is not an officer of SER, has appended to it a resolution from a party’s Board of Directors that specifically authorizes the identified individual to represent SER in this Proceeding.  

18. If SER wishes to proceed without an attorney in this matter, it must make the filing described in ¶17.    

19. SER is advised that failure to make the filing described in ¶ 16 above or to have its Counsel file an entry of appearance, by May 8, 2018, may result in consequences adverse to its interests in this Proceeding.  
C. Process for Setting a Procedural Schedule and Scheduling the Hearing
20.  The ALJ will schedule an evidentiary hearing in this Proceeding.  To determine the hearing date(s), the ALJ will order counsel for Staff to confer with SER (or its counsel, if counsel has entered an appearance) regarding two possible alternative hearing dates when the Parties and their witnesses will be available during the weeks of June 4 through 8, 2018; June 18 through 22, 2018; or June 25 through 29, 2018.  
21. The dates of June 6, 20, and 27, 2018 are not available for hearing during the above period.  

22. The default location for Commission hearings is at the Commission in Denver, Colorado.  If the Parties wish a hearing location outside of Denver, they should also determine and report such a location.  The Parties should also determine how many days will be needed to try the case.

23. Counsel for Staff shall file a Status Report, no later than May 18, 2018, informing the undersigned ALJ of the results of the conferrals.  If the Parties agree to proposed hearing date(s) within the date ranges noted above, the Status Report shall identify the 
agreed-upon date(s).  The Status Report should also state the preferred location of the hearing and the estimated number of days needed for the hearing.  

24. In addition to setting a hearing date, the ALJ intends to establish a fair and workable procedural schedule for each Party to file before the hearing, which includes its list of witnesses, detailed summaries of the testimony of its witnesses, and copies of the exhibits that it intends to offer into evidence at the hearing.  The procedural schedule should also include any discovery procedures different from those set forth in Rule 1405 of the Rules of Practice and Procedure, 4 CCR 723-1.  If the Parties have negotiated a procedural schedule with appropriate dates for their pre-hearing filings, they should include the agreed upon procedural schedule in the foregoing Status Report.  

25. The dates proposed for filing Staff’s list of witnesses, detailed summaries of testimony, and copies of the exhibits should be between 21 and 28 days after the Mailed Date of this Interim Decision and 14 to 21 days before the filing of SER’s list of witnesses, detailed summaries of testimony, and copies of the exhibits.  The dates proposed for filing SER’s list of witnesses, detailed summaries of testimony, and copies of the exhibits should be between 14 and 21 days after Staff’s prehearing filing.  The proposed hearing dates should be 10 to 14 days after SER’s prehearing filing.  

26. If the Parties have negotiated a procedural schedule with appropriate dates for their pre-hearing filings, they should include the agreed upon procedural schedule and proposed hearing dates in the foregoing Status Report.  

27. If counsel for Staff is unable to confer with SER (or its counsel), counsel for Staff shall state in the Status Report:  (a) the reasonable, good faith efforts made to confer with SER (or its counsel); (b) Staff’s available dates for the hearing within the date ranges noted above; and Staff’s proposed procedural schedule.  Staff shall file its unilateral Status Report, no later than May 18, 2018. 
28. The ALJ will choose, if possible, a hearing date(s) proposed in the Status Report.  
29. The Parties are advised and are on notice that failure to file the Status Report(s) or failure to agree on proposed hearing dates, by the above deadline as ordered in this Decision, will result in the ALJ selecting a hearing date and procedural schedule without further input from the Parties.  In that event, after scheduling the hearing, the ALJ will not consider future requests to reschedule the hearing, unless there is a showing of good cause.
D. Additional Advisements  

30. Staff bears the burden of proof by a preponderance of the evidence.  
Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 1500, 4 CCR 723-1. The preponderance standard requires that the evidence of the existence of a contested fact outweighs the evidence to the contrary.  Mile High Cab, Inc. v. Colorado Public Utilities Commission, 302 P.3d 241, 246 (Colo. 2013).  That is, the finder of fact must determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507, 508 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party.
  

31. The burden of proving an affirmative defense rests on the defendant (or the respondent in Commission proceedings) asserting the defense.  The defense must be proven 
by a preponderance of the evidence.  Western Distributing Co. v. Diodoso, 841 P.2d 1053, 
1057-1059 (Colo. 1992).  In formal complaint, civil penalty assessment, and show cause proceedings before the Commission, the respondent has the burden to prove the defenses it raises by a preponderance of the evidence.  See Public Utilities Comm’n. v. Trans Shuttle, Inc., Decision No. R01-881 (Mailed Date of August 29, 2001) ¶ III.C, p. 9, in Docket 
No. 01G-218CP; see generally Rule 1302 of the Rules of Practice and Procedure, 4 CCR 723-1.  
32. The Parties are advised and on notice that this proceeding is governed 
by the Rules of Practice and Procedure found at 4 CCR 723-1, Part 1.  The ALJ expects all Parties to comply with these rules.  The Rules of Practice and Procedure are available on the Commission’s website (http://www.dora.colorado.gov/puc), as well as in hard copy from the Commission upon request.  

33. The Parties are advised and are on notice that the Commission has an E-Filings System available.  One may learn about -- and if one wishes to do so, may register to use -- that system at http://www.dora.colorado.gov/puc.  

34. The Parties are advised and are on notice that any request for an extension of time to make any filing ordered by this Decision, or for a continuance of the hearing once scheduled, must be made by motion, pursuant to Rule 1400 of the Rules of Practice and Procedure, 4 CCR 723-1, and the motion must state grounds for the requested extension or continuance that demonstrate good cause for the request.  

35. The Parties are advised and are on notice that they are each responsible 
for filing pleadings and other documents with the Commission.  Pursuant to Rule 1204 of the Rules of Practice and Procedure, 4 CCR 723-1, a filing is made when the Commission receives the document.  Thus, if a document is placed in the mail on the date on which the document is to be filed, the document is not filed with the Commission in a timely manner.  Pleadings and other documents are filed with the Commission either by using the E-filings System or by filing 
a paper document, including the original and three copies.  Emailing pleadings and other documents to the Director of the Commission, the ALJ, the Commissioners, or other employees of the Commission does not constitute proper filing under Rule 1204, 4 CCR 723-1.  

36. Each Party is specifically advised that all filings with the Commission must also be served upon the other Party in accordance with Rule 1205, 4 CCR 723-1.  

37. Each party is specifically advised that, pursuant to Rule 1400(b) of the Rules of Practice and Procedure, 4 CCR 723-1, the Party responding to a motion (i.e., the Party that did not file the motion) has the procedural right to file a written response to the filed motion no later than 14 days after service of the motion, unless the time for filing a response is shortened by a separate order from the ALJ.  

II. ORDER

A. It Is Ordered That:

1. The SER Corp must choose either to obtain legal counsel or to make a show cause filing that comports with Paragraph No. I.B.10 through 17 above.

2. If The SER Corp elects to obtain legal counsel, then legal counsel shall enter an appearance in this proceeding on or before May 8, 2018.

3. If The SER Corp elects to show cause, then on or before May 8, 2018, it shall show cause why it is not required to be represented by legal counsel.  The show cause filing shall meet the requirements set forth in Paragraph Nos. I.B.13 through 17 above.

4. As directed in Paragraph Nos. I.C.20 through 29 above, the Parties shall confer regarding a proposed procedural schedule and proposed hearing date(s).  
5. Consistent with the procedures set forth in Paragraph Nos. I.C.20 through 29 above, counsel for Trial Staff of the Colorado Public Utilities Commission shall file a Status Report, no later than May 18, 2018, informing the Administrative Law Judge of the results of the conferrals.    
6. The Parties shall comply with the requirements and advisements established in this Decision and shall make the filings as required by this Decision.  

7. The Administrative Law Judge will schedule the evidentiary hearing date and establish the procedural schedule in a future Decision.  

8. This Decision shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  Section 40-10.1-107(1), C.R.S., requires that:  “Each motor carrier shall maintain and file with the commission evidence of financial responsibility in such sum, for such protection, and in such form as the commission may by rule require as the commission deems necessary to adequately safeguard the public interest..”  


�  As relevant to this Proceeding § 40-10.1-302(1)(a), C.R.S., requires that:  “A person shall not operate or offer to operate a … luxury limousine … in intrastate commerce without first having obtained a permit therefor from the commission in accordance with this part 3.”  


� Section 13-1-127(1)(i), C.R.S., defines “Officer” as “a person generally or specifically authorized by an entity to take any action contemplated by” § 13-1-127, C.R.S.


� As pertinent here, § 13-1-127(2.3), C.R.S., states that an officer of a corporation "shall be presumed to have the authority to appear on behalf of the closely held entity upon providing evidence of the person’s holding the specified office or status[.]"


�  Findings in Commission decisions must be supported by substantial evidence in the record.  Douglas County Bd. of Co. Comm'rs. v. Public Utilities. Comm'n., 866 P.2d 919, 926 (Colo. 1994).  Proof by a preponderance of the evidence of unlawful conduct constitutes substantial evidence to support the Commission’s decision in a CPAN proceeding.  Substantial evidence is more than a scintilla, and it must do more than create a suspicion of the existence of the fact to be established.  Integrated Network Services, Inc. v. Public Utilities Comm'n., 875 P.2d 1373, 1378 (Colo.1994).  
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