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I. statement

1. This proceeding commenced on March 12, 2018 when Kelsey Abbott (Complainant or Ms. Abbott) filed a Formal Complaint against Phoenix Towing (Phoenix or Respondent).  

2. The Complaint alleges that on February 15, 2018, Respondent violated Rule 6511(a) and Rule 6512(a) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6 (2016), when Respondent towed her vehicle from a parking lot at 900 East 11th Avenue, Denver, Colorado.  Specifically, the Complaint alleges that Ms. Abbott arrived in the parking lot as the vehicle was being towed by Phoenix.  Ms. Abbott ran to the tow truck, which was still in the parking lot.  The driver did not stop until Ms. Abbott’s vehicle disconnected from the tow truck.  The Complaint alleges that Ms. Abbott asked Phoenix’s tow truck driver repeatedly to pay a drop fee, but he refused.  Her vehicle disconnected again from the tow truck before it was removed from the premises.  The Complaint also alleges that the tow truck driver told Ms. Abbott that, in order to retrieve her car, she needed to pay $315.00 in cash at Phoenix’s impound lot and to have the exact change.  The Complaint alleges further that Ms. Abbott’s wallet was in the car, but the tow truck driver would not allow her access to the vehicle to get her wallet in order to pay the fee.  Finally, the Complaint alleges that when Ms. Abbott tendered $320.00 to the impound lot clerk in cash, the clerk refused to give her change.  Ms. Abbott overpaid the towing charges because she was required to pay cash.
  
3. As relief, Ms. Abbott seeks a refund of the $320.00 she paid to retrieve her vehicle.
  
4. On March 13, 2018, pursuant to Rule 1302(g) of the Rules of Practice and Procedure, 4 CCR 723-1, Commission Director Doug Dean served Phoenix with an Order to Satisfy or Answer, as well as a copy of the Complaint.  Respondent was to satisfy the Complaint or to file an answer within 20 days of service of the Order to Satisfy or Answer.  See Rule 1308(d) of the Rules of Practice and Procedure, 4 CCR 723-1.  Phoenix did not file an answer by that deadline.  
5. The Commission set this Complaint for hearing for May 29, 2018 at 9:00 a.m. in a Commission hearing room.  
6. On March 21, 2018, by minute entry, the Commission referred this proceeding to an Administrative Law Judge (ALJ) for disposition.  Subsequently, the undersigned ALJ was assigned to preside over this Proceeding.  
7. Decision No. R18-0205-I (mailed on March 23, 2018) established the following pre-hearing procedural schedule.    

a)
Ms. Abbott was ordered to file and to serve on Phoenix Towing on or before April 23, 2018: (a) a list that identifies Ms. Abbott’s witnesses; (b) a detailed summary of the anticipated testimony of each witness; and (c) copies of the exhibits Ms. Abbott intends to offer into evidence at the hearing.

b)
Phoenix Towing was ordered to file and to serve on Ms. Abbott on or before May 14, 2018: (a) a list that identifies Phoenix Towing’s witnesses; (b) a summary of the anticipated testimony of each witness; and (c) copies of the exhibits Phoenix Towing intends to offer into evidence at the hearing.  
8. On April 17, 2018, Complainant and Respondent filed a Request to Vacate Hearing and Dismiss Complaint, which states that, “The Parties have voluntarily and mutually agreed to the complete resolution of the dispute.”  Ms. Abbott signed the pleading, and Larry P. Yoder signed as the representative of Phoenix.  

9. Based on the representations of Complainant in the pleading dated April 17, 2018 and filed with the Commission stating that the dispute between the parties has been settled and completely resolved, the undersigned ALJ will grant the request to dismiss the Formal Complaint and will vacate the remaining procedural schedule and hearing.  

10. In accordance with § 40-6-109, C.R.S., the undersigned ALJ recommends that the Commission enter the following order.

II. ORDER

A. The Commission Orders That:

1. The Request to Vacate Hearing and Dismiss Complaint filed by Kelsey Abbott and Phoenix Towing on April 17, 2018 is granted.

2. The Formal Complaint filed by Kelsey Abbott against Phoenix Towing is dismissed with prejudice.

3. The remaining procedural schedule established by Decision No. R18-0205-I (mailed on March 23, 2018) is vacated.  

4. The hearing set in this matter for May 29, 2018 is vacated.

5. Proceeding No. 18F-0151TO is closed.

6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

7. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

 

a.)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

 

b.)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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