Before the Public Utilities Commission of the State of Colorado

Decision No. R18-0246
PROCEEDING No. 17A-0669CP

R18-0246Decision No. R18-0246
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING17A-0669CP NO. 17A-0669CP
IN THE MATTER OF THE APPLICATION OF bayfield transportation FOR a certificate of public convenience and necessity to operate as a common carrier by motor vehicle for hire.
recommended DECISION of
administrative law judge

Conor F. Farley 
denying application for certificate 
of public convenience and 
necessity and closing proceeding
Mailed Date:  
April 12, 2018
TABLE OF CONTENTS

2I.
STATEMENT

A.
Background
2
II.
LEGAL STANDARD
3
A.
Burden of Proof
3
B.
Colo. R. Civ. P. 41(b)(1)
3
C.
Regulated Monopoly
4
D.
Fitness to Conduct the Proposed Service
5
1.
Operational Fitness
5
2.
Managerial Fitness
6
3.
Financial Fitness
6
E.
Substantial Inadequacy of Existing Service/Public Need for the Proposed Service
7
III.
FINDINGS AND CONCLUSIONS
8
A.
Fitness to Conduct the Proposed Service
8
B.
Substantial Inadequacy of Durango Cab’s Service/Public Need for Proposed Service
10
IV.
ORDER
12
A.
The Commission Orders That:
12


I. STATEMENT
A. Background
1. On 
October 13, 2017, Edward R. Heard, doing business as Bayfield Transportation (Bayfield Transportation), filed the application described in the caption above (Application).  

2. On October 16, 2017, the Commission provided notice of the Application. 

3. On November 9, 2017, San Juan Sentry, LLC, doing business as Durango Cab (Durango Cab), filed an Entry of Appearance and Notice of Intervention by Right, Alternative Motion for Permissive Intervention, Opposition to Application, and Request for Hearing.  
4. On November 29, 2017, the Commission deemed the Application complete and referred it to an Administrative Law Judge (ALJ) for disposition.  The proceeding was subsequently assigned to the undersigned ALJ.
5. By Decision No. R17-1075-I issued December 29, 2017, a procedural schedule and an evidentiary hearing was scheduled for March 7 and 8, 2018. 

6. At the scheduled time and place, the ALJ called the hearing to order.  All parties appeared, the Applicant Edward Ryan Heard appeared pro se, and the Intervenor appeared through counsel. During the course of the hearing, testimony was received from Mr. Heard.  Hearing Exhibits 1 through 31 were admitted into evidence.  The ALJ took administrative notice that the population of La Plata County is 55,000 people.   

7. At the conclusion of Bayfield Transportation’s case, Durango Cab moved to dismiss the proceeding under Colorado Rule of Civil Procedure (Colo. R. Civ. P.) 41(b)(1) (Motion) arguing that Bayfield Transportation failed to present sufficient evidence to establish, among other things, the substantial inadequacy of the incumbent’s service and the public need for the service proposed in the Application.  The undersigned ALJ orally granted the Motion.  This Recommended Decision memorializes that ruling.

II. LEGAL STANDARD

A. Burden of Proof

8. Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon “the proponent of an order.”
  Bayfield Transportation, as the party seeking an order by the Commission, bears the burden of proof by a preponderance of the evidence.
  The evidence must be “substantial evidence,” which is defined as “such relevant evidence as a reasonable [person’s] mind might accept as adequate to support a conclusion ... it must be enough to justify, if the trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.”
  This standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.
  
B. Colo. R. Civ. P. 41(b)(1)

9. Colo. R. Civ. P. 41(b)(1) states:  

After the [Applicant], in an action tried by the court without a jury, has completed the presentation of his evidence, the [Intervenor], without waiving his right to offer evidence in the event the motion is not granted, may move for a dismissal on the ground that upon the facts and the law the [Applicant] has shown no right to relief.  The court as trier of the facts may then determine them and render judgment against the [Applicant] or may decline to render judgment until the close of all the evidence.

The standard under Colo. R. Civ. 41(b)(1) is not whether the applicant established a prima facie case, but whether judgment in favor of the intervener is justified on the evidence presented.
  Consequently, the Commission is not required to accept evidence as true, but may determine the facts and enter judgment against the applicant.

C. Regulated Monopoly
10. The granting of a certificate to operate a taxicab service within and between counties with a population of less than 70,000, based on the most recent available federal census figures, is governed by the doctrine of regulated monopoly. § 40-10.1-203(2)(a), C.R.S.  Accordingly, based on the administrative notice taken at the hearing that the population of La Plata County is 55,000 people, the doctrine of regulated monopoly is the legal standard that Bayfield Transportation must satisfy in order to obtain a certificate of public (CPCN) convenience and necessity as a common carrier.  

11. The regulated monopoly doctrine is based on the principle that fewer carriers who can make a reasonable return will give the public safe, efficient, and economical service, and that increasing the number of providers ultimately results in a deterioration of service and higher rates for the public.
  This principle is the guiding force behind the protections given to existing carriers.  However, an incumbent common carrier is only entitled to protection from new competition if it provides service that is adequate to satisfy the needs of the public.
  Accordingly, under the regulated monopoly doctrine, an applicant must prove that:  (a) it is fit to conduct the proposed service; (b) any existing certificated carrier’s service in the proposed service area is substantially inadequate; and (c) there is a public need for the service proposed by the applicant.
  

D. Fitness to Conduct the Proposed Service

12. The fitness element consists of three sub-elements: (a) operational; (b) managerial; and (c) financial fitness.  As the Applicant, Bayfield Transportation bears the burden to prove each of the fitness elements.  Fitness must be evaluated on a case-by-case basis upon the unique circumstances of each applicant and the proposed service.
 

13. Each sub-element is addressed in turn.   

1. Operational Fitness

14. In general, operational fitness encompasses a consideration of whether the applicant has the equipment, personnel, and facilities to conduct for-hire passenger carrier operations.  The following factors that are relevant to the fitness inquiry: (a) whether the applicant has at least the minimum efficient scale necessary to run the proposed service, which addresses the question of whether a minimum size of operation is required and, if such a minimum does exist, what is the approximate magnitude for the market at issue; (b) whether the applicant has fixed physical facilities such as office space and maintenance garages, as appropriate; and (c) whether the applicant has a sufficient number of vehicles of the appropriate type to provide the proposed service.
  In addition, whether the applicant is willing and able to comply with applicable public utilities laws also bears upon the question of operational fitness.
 

2. Managerial Fitness 

15. The managerial fitness factor addresses whether the applicant has the business management experience of managing employees, setting and maintaining budgets, and complying with applicable laws and regulations.
  Managerial experience in a taxi business is particularly relevant to this factor.  A business plan demonstrating that an applicant can balance the operational, financial, and legal requirements of running a taxi business is particularly good evidence of managerial fitness.  

3. Financial Fitness 

16. The Commission has never promulgated rules or regulations specifying a financial fitness standard.  However, as a general matter, the applicant must make some showing, however minimal, that it either has or has access to financial resources that will enable it to implement the proposed service.  Factors that are relevant to the analysis are: (a) the applicant’s credit worthiness and access to capital; (b) the applicant’s credit history and assessment of financial health over the near future; and (c) the applicant’s capital structure and current cash balances.  The evidence of financial fitness need not be overwhelming in order for an applicant to satisfy its burden.
 
E. Substantial Inadequacy of Existing Service/Public Need for the Proposed Service

17. While the substantial inadequacy of existing service and the public need for the proposed service are separate factors, they are closely related.  Indeed, the adequacy of the incumbent’s service is integral to the question of whether the public needs the proposed additional service.
  If the existing service is adequate, the Commission cannot find that the public convenience and necessity requires the addition of a carrier.
  

18. Whether the incumbent carrier’s service is substantially inadequate is a question of fact that must be analyzed on a case-by-case basis.
  Substantially inadequate service is established by evidence of “a general pattern of inadequate service” on the part of the incumbent carrier.
  Substantial inadequacy can also be demonstrated with evidence that the incumbent carrier “is [not] ready, willing, and able to provide transportation to anyone who might request it.”
  Such a showing can be made by evidence that the public perceives the incumbent’s rates as prohibitively expensive, and that the incumbent does not have sufficient personnel and/or equipment to service the demand for its authority.
  
19. A mere showing that there is enough business to warrant more than one certified carrier is insufficient to establish substantial inadequacy.
  Likewise, substantial inadequacy is not established through “expressions of mere opinion, preference, and desire and willingness to use the services of [the applicant] over the services of” an incumbent carrier.
  Finally, the incumbent carrier is not held to a standard of perfection because “when a common carrier renders services to numerous customers in a wide territory undoubtedly some dissatisfaction will arise and some legitimate complaints result.”
  

20. If the applicant’s evidence tends to prove the incumbent carrier’s substantial inadequacy, “it was incumbent upon [the existing carrier] to rebut th[e] evidence.”
  

III. FINDINGS AND CONCLUSIONS
A. Fitness to Conduct the Proposed Service

21. As to operational fitness, Mr. Heard owns a 2014 Subaru Forester that he proposes to use as the vehicle for Bayfield Transportation.
  Bayfield Transportation does not currently plan to obtain any further vehicles to provide service.  If the 2014 Subaru Forester breaks down, Bayfield Transportation plans to rent a car to replace the 2014 Subaru Forester during the period that it is being fixed.  

22. In addition, Bayfield Transportation proposes to have one driver/employee – Mr. Heard.  Bayfield Transportation does not rule out hiring additional employees as necessary.  Bayfield Transportation believes that it can serve La Plata County, which is the geographic scope of the CPCN sought in the Application, by having one employee/driver and using one vehicle. The testimony at hearing established that under such circumstances customers would have substantial wait times measured in hours if Bayfield Transportation received multiple requests within a short period of time for taxi service from different locations in La Plata County that are separated by significant distances.  Notably, La Plata County consists of 1,692 square miles.

23. As to managerial fitness, the evidence submitted at the hearing establishes that Mr. Heard: (a) owned and ran a landscaping business for some undetermined period of time; (b) was an employee for Pizza Hut for five months in 2014; (c) was a driver for O’Reilly’s Auto from 2014 to 2015; (d) was a bus driver for Durango Rivertrippers from 2015 to 2016; (e) was a taxi driver for Durango Cab from 2015 to 2016; and (f) was a driver for Uber in recent times.
  Mr. Heard has also provided contract carrier transportation services to Medicaid recipients and non-medical transportation services for the Colorado Department of Health Care Policy and Financing since January 2017.
  

24. There is very limited evidence in the record concerning Mr. Heard’s managerial experience.  Under questioning by the undersigned ALJ, Mr. Heard testified generally that he managed employees while working for Durango Rivertrippers.  However, the only position Mr. Heard held during his tenure at Durango Rivertrippers was as a driver.  Mr. Heard’s testimony that he managed and supervised employees at Durango Rivertrippers was not credible.  

25. In addition, Bayfield Transportation did not provide any credible evidence that Mr. Heard has, in a business setting, set and administered budgets.  Nor is there substantial evidence supporting a conclusion that Mr. Heard has sufficient experience managing a regulated business to ensure compliance with applicable laws and regulations.
  

26. Based on the foregoing, the undersigned ALJ finds and concludes that Bayfield Transportation did not satisfy its burden of establishing fitness to provide the proposed service.  

B. Substantial Inadequacy of Durango Cab’s Service/Public Need for Proposed Service

27. Seven emails and letters of support for the Application that generally address Durango Cab’s service were admitted into the evidentiary record.  In addition, three petitions containing 53 signatures were admitted into the evidentiary record.
  Two of the petitions stated that “Bayfield, CO needs a local taxi company.  Durango cabs are too expensive and unreliable.”
  The third petition stated “Bayfield, CO needs a local taxi company.  Durango cabs are too expensive.”
  Finally, a petition dated from “July 2016-now” stating that “Durango Cab should not have a monopoly in La Plata County, Colorado” and signed by 61 individuals was admitted into the record.
  

28. Significantly, none of the authors of the correspondence or the signers of the petitions testified at the hearing.  For this reason, they were not subject to cross-examination.   Accordingly, the undersigned ALJ finds that the email, letters, and petitions are of limited value in this proceeding because Durango Cab has been denied the opportunity to question the declarants of the statements contained in those documents.   

29. Five of the letters include conclusory allegations that the cost of obtaining taxi service from Durango Cab in Bayfield is high.  Four of those letters state that Durango Cab sends taxis from Durango to Bayfield in response to requests for taxi service, thus creating a high upfront “unloaded miles charge” for such service.
  However, none of the letters provide any detail concerning these allegations.  In addition, no credible evidence was submitted establishing that Durango Cab never sends a taxi to Bayfield to provide taxi service without a specific request, thus eliminating the upfront “unloaded miles charge.”  

30. Other than the foregoing, the email, letters, and petitions do not address any alleged inadequacy in Durango Cab’s service.  Instead, they contain the type of “expressions of mere opinion, preference, and desire and willingness to use the services of [the applicant] over the services of” an incumbent carrier” that does not establish substantial inadequacy of the incumbent carrier’s service.
  And, the petition asserting that “Durango Cab should not have a monopoly in La Plata County, Colorado” is inapposite.  It does not state that Durango Cab’s service is substantially inadequate and, in the absence of such a finding, Durango Cab is entitled to protection from competition under the doctrine of regulated monopoly.
  

31. Accordingly, based on the foregoing, the undersigned ALJ finds and concludes that Mr. Heard failed to carry his burden of establishing the substantial inadequacy of Durango Cab’s service and the public need for the service proposed in the Application.  
32. Pursuant to § 40-6-109, C.R.S., the ALJ hereby transmits to the Commission the record of this proceeding, a written recommended decision containing findings of fact and conclusions of law, and a recommended order.

IV. ORDER

A. The Commission Orders That:  

1. The above-captioned application filed by Applicant, Edward Ryan Heard, doing business as Bayfield Taxi Carrier on October 13, 2017 is denied.  

2. Proceeding No. 17A-0669CPCP is closed. 

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S. 

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  
5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


CONOR F. FARLEY
________________________________
                     Administrative Law Judge




� § 24-4-105(7), C.R.S.  


� Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1.   


� See, e.g., City of Boulder v. PUC, 996 P.2d 1270, 1278 (Colo. 2000) (quoting CF&I Steel, L.P. v. PUC, 949 P.2d 577, 585 (Colo. 1997)).  


� Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  


� Colo. R. Civ. P. 41(b)(1).


� City of Aurora v. Simpson (In re Water Rights of Park County Sportsmen's Ranch), 105 P.3d 595, 613-14 (Colo. 2005).


� Id.  


�  See Archibald v. PUC, 171 P.2d 421, 423 (Colo. 1946); Morey v. PUC., 629 P.2d 1061, 1066-67 (Colo. 1981).  


�   Ephraim Freightways, Inc. v. PUC, 380 P.2d 228, 231 (Colo. 1963); Miller Bros., Inc. v. PUC, 525 P.2d 443, 446-447 (Colo. 1974).   


�  See Durango Trans., Inc. v. PUC, 122 P.3d 244, 247-252 (Colo. 2005).  


� See, e.g., Decision No. C09-0207 issued in Consolidated Proceeding Nos. 08A-241CP, 08A-283CP, 08A-284CP-Extension, and 08A-300CP on February 27, 2009 at 6 (¶6), 118 (¶454).  


� See Decision No. C08-0933 issued in Consolidated Proceeding Nos. 08A-241CP, 08A-281CP-Extension, 08A-283CP, 08A-284CP-Extension, and 08A-300CP on September 4, 2008 at 6 (¶7).


� See Thacker Brothers Transportation v PUC, 543 P.2d 719, 721 (Colo. 1975).


� See Decision No. R10-0339 issued in Proceeding No. 09A-073CP on April 9, 2010 at 30 (¶103).  


� Decision No. R15-0376 issued in Proceeding No. 14A-1008CP on April 24, 2015 at 14 (¶72).  


� Ephraim Freightways, Inc., 380 P.2d at 231.  


� See Yellow Cab Cooperative Association v. PUC, 869 P.2d 545, 548-49 (Colo. 1994).    


� Durango Trans., Inc., 122 P.3d at 248.  


� Id. (quoting Ephraim Freightways, Inc., 380 P.2d at 232).  


� Id. at 248.  


� Id.  See also id. (“If the incumbent carrier’s rates are so high as to amount to a denial of service, . . . the Commission must consider this fact in determining whether carrier’s service is substantially inadequate.”) 


� Durango Trans., Inc., 122 P.3d at 248 (citing Donohue v. PUC, 451 P.2d 448, 449 (1960)).  


� Id. (quoting PUC v. Weicker Transfer & Storage Co., 451 P.2d 448, 449 (Colo. 1969)).  


� Ephraim Freightways, Inc., 380 P.2d at 232.  


� Id. at 231-32.


� Hearing Exhibit 1.


� � HYPERLINK "https://www.census.gov/quickfacts/fact/table/laplatacountycolorado/PST045216" ��https://www.census.gov/quickfacts/fact/table/laplatacountycolorado/PST045216�.  


� Hearing Exhibit 10.  


� Hearing Exhibits 4, 5, 6.  


� See Decision No. R10-0339 issued in Proceeding No. 09A-073CP on April 9, 2010 at 30 (¶ 103).  


� Hearing Exhibit 22.  


� Id. at 1, 3.  


� Id. at 2.  


� Hearing Exhibit 23.  


� Hearing Exhibit 19 at 3, 4, 6, 7, and 9.  


� Durango Trans., Inc., 122 P.3d at 248 (quoting Weicker Transfer & Storage Co., 451 P.2d at 449.  


� Ephraim Freightways, 380 P.2d at 231; Miller Bros., 525 P.2d at 446-447.   
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