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I. statement

A. Procedural History

1. On November 20, 2017, Mid-Rail Real Estate, LLC (MRRE) filed the 
above-captioned Proceeding with the Public Utilities Commission of the State of Colorado (Commission).  That filing commenced this Proceeding.

2. The Application requests authority to construct a new railroad spur with an 
at-grade crossing at East 84th Avenue in Commerce City, County of Adams, State of Colorado, and to mark such crossing with passive warning devices with no existing National Inventory Number.  MRRE did not file testimony and exhibits with its Application, and therefore seeks a Commission decision within 210 days or no later than August 9, 2018.
 

3. The Commission has jurisdiction over this matter pursuant to §§ 40-4-106(2)(a) and 40-4-106(3)(a), C.R.S.

4. The Commission gave Notice of the filing of this Application to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S., on November 28, 2017.  The 30 days’ notice period ended on December 28, 2017.  Interventions were due on or before that date.

5. On December 21, 2017, the BNSF Railway Company (BNSF) filed an Entry of Appearance and Notice of Intervention, which is an intervention by right.  BNSF did not contest or oppose the Application as long as MRRE agrees it will be the owner of the spur track, will pay all costs of construction of the spur and crossing, and will have full maintenance responsibilities of the crossing.  If MRRE does not agree to these items, BNSF stated it will oppose the Application and request a hearing.

6. On December 27, 2017, the South Adams County Water and Sanitation District (District) filed an Entry of Appearance and Notice of Intervention, which also is an intervention by right.  The District opposed the Application, asserting that the Application does not adequately address and mitigate the risk of damage to the District’s facilities and does not address how the project may impair the District’s ability to provide routine, urgent, and emergency repair and replacement of its facilities.  Additionally, the District stated that it did not have an opportunity to review the Application until December 18, 2017, since the Notice was sent to an incorrect address.  The District requested a hearing on the Application, although the District wished to attempt to reach a settlement with MRRE.

7. On January 5, 2018, MRRE filed a response to BNSF’s intervention stating that MRRE agreed to be the sole owner of the railroad spur and crossing and will have full maintenance responsibilities, provided that all agreements between MRRE and BNSF are in agreement with those proposed propositions.

8. By Decision No. C18-0030-I (mailed on January 11, 2018), the Commission deemed the Application complete pursuant to § 40-6-109.5, C.R.S.  In the Decision, the Commission referred the Application to an Administrative Law Judge (ALJ) for disposition of the interventions and determination of the merits of the Application.

9. No other interested persons filed intervention pleadings by the December 28, 2017 intervention deadline.

10. The interventions of right of BNSF and the District were acknowledged by Decision No. R18-0092-I (mailed on February 6, 2018).

11. Decision No. R18-0092-I also concerned legal representation of MRRE and required the parties to confer and to file, no later than February 14, 2018, a report on their discussions on a procedural schedule and hearing dates.

12. On February 16, 2018, the ALJ issued Decision No. R18-0123-I granting MRRE’s request for extension of time to retain Colorado counsel.

13. On February 28, 2018, Patrick G. Drake, Esquire, filed his Entry of Appearance as Applicant’s Colorado counsel.

14. On February 28, 2018, the District filed a Withdrawal of Intervention, Opposition to Application, and Request for Hearing (District’s Withdrawal).  The District’s Withdrawal was based on a Plan submitted to the District on February 27, 2018.  The District noted that its withdrawal did not constitute final approval of the plans.

15. In Decision No. R18-0189-I (mailed on March 16, 2018), the ALJ required the Applicant to file with the Commission, any updated plans for the proposed new railroad spur and at-grade crossing at East 84th Avenue in Commerce City, County of Adams, State of Colorado.  The Decision also required BNSF to file either a pleading stating whether or not MRRE’s response to BNSF’s Notice of Intervention is sufficient to satisfy the concerns expressed by BNSF in its Notice of Intervention and whether BSNF continues to contest the Application and request a hearing or a withdrawal of its intervention, opposition to the Application, and request for a hearing.  Both filings were due no later than March 26, 2018.

16. On March 26, 2018, MRRE filed Applicant’s Stipulation of Agreement, stipulating that MRRE shall be the sole owner of the railroad spur, shall be solely responsible for the cost of construction of the spur and the crossing, and shall be fully responsible for the maintenance of the crossing.

17. On March 26, 2018, BNSF filed its Notice of Satisfaction of BNSF’s Concerns and Withdrawal of Intervention, Opposition to the Application, and Request for a Hearing.  BNSF stated therein that its concerns were satisfied by the Applicant’s Stipulation of Agreement and that it withdrew its intervention.  

18. On March 27, 2018, MRRE filed Applicant’s Submission of Updated Plans, containing the South Adams County Sanitary and Water District Plans.
  

19. The withdrawals of the interventions by the District and BNSF render this matter an uncontested and unopposed Proceeding.

20. Pursuant to § 40-6-109(5), C.R.S., and Rule 1403 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, an uncontested and unopposed application may be considered under the Commission’s modified procedures and without a formal hearing.  The ALJ finds that the Amended Application will be considered under the modified procedure and without a formal hearing.

21. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record in this Proceeding along with a written recommended decision.

II. Findings of Fact and conclusions

22. MRRE proposes to construct a new at-grade, passive warning crossing of East 84th Avenue with a new rail spur that MRRE will construct in the City of Commerce City, Colorado.  The roadway section at the crossing is proposed to be a minor collector section consisting of two 10 feet drive lanes, two 10 feet bike/parking lanes, and two 5 feet sidewalks located approximately 6 feet from the back of the curb.  The segment of roadway through the crossing will consist of new track, concrete crossing panels, truncated domes on the sidewalks at the crossing, passive warning signs consisting of crossbucks with yield signs, W10-1 railroad crossing advance warning signs with W10-13P “No Gates or Lights” plaques posted with the warning signs, and railroad crossing pavement markings.

23. MRRE states there are currently approximately 419 vehicles per day (VPD) with an estimated 10 percent heavy vehicle traffic and no buses currently using the roadway where the proposed new crossing will be located.  Traffic volumes are expected to increase to 1,650 VPD in 5 years and 1,900 VPD in 20 years.  The existing posted speed limit is 25 miles per hour (MPH) with the speed limit increasing to 30 MPH when the roadway is constructed to the Commerce City Minor Collector cross-section.  Because the crossing does not currently exist, there are currently no train movements.  Once the crossing is installed and active, MRRE anticipates two train movements through the crossing daily at a maximum timetable speed of 20 MPH, but with a projected operating speed through the crossing of 10 MPH.  No passenger trains will be using the crossing.

24. The Amended Application originally stated that MRRE planned to start construction of the crossing changes in January 2018 and have it completed by August 2018.  MRRE will be required to inform the Commission in writing that construction of the crossing is complete and operational within ten days of completion.  The Commission will expect this letter by August 31, 2018.  However, the Commission does understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.  

25. MRRE estimates the cost of the crossing project at approximately $133,939 for the crossing and civil engineering work and $11,699 for the crossing signage, pavement markings, and truncated domes for the sidewalk at the crossing with MRRE paying for the cost of the project.

26. MRRE will be responsible to obtain a new National Crossing Inventory number for the crossing and will be required to file a copy of the new National Inventory Form for the crossing at the completion of the project on or before August 31, 2018.

27. Based on the findings of fact and the entire record of this Proceeding, the ALJ finds that good cause exists to grant the Amended Application and that the requirements of public safety will be met by granting the Amended Application (subject to conditions), consistent with the above discussion.  

28. In accordance with § 40-6-109, C.R.S., the Administrative Law Judge recommends that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. Applicant’s Submission of Updated Plans filed by Mid-Rail Real Estate, LLC (MRRE) on March 27, 2018, construed in part as a motion for a one-day extension of time to file MRRE’s updated plans, is granted nunc pro tunc as of March 26. 2018.  Response time to the motion for a one-day extension of time shall be waived.  

2. The Application filed by MRRE on November 20, 2017, as amended by MRRE on January 5, 2018 and March 27, 2018, is granted.

3. MRRE is authorized and ordered to construct a new at-grade, passive warning crossing of East 84th Avenue with a new rail spur that MRRE will construct in the City of Commerce City, consisting of a concrete crossing surface, Commerce City Minor Collector roadway cross-section standard, truncated domes on the sidewalk on both sides of the crossing for pedestrians, pavement markings, passive warning signs consisting of crossbucks and yield signs, and advance warning signs and plaques at the proposed location on East 84th Avenue.

4. The authority granted by Ordering Paragraph Nos. 2 and 3 is conditioned as follows:  MRRE shall be responsible to obtain a new National Crossing Inventory number for the crossing and is required to file a copy of the new National Inventory Form for the crossing at the completion of the project on or before August 31, 2018.

5. The authority granted by Ordering Paragraph Nos. 2 and 3 is conditioned as follows:  within ten days after completion of construction at the crossing, MRRE shall inform the Commission in writing, by a filing in this Proceeding, that the crossing changes are complete and operational.  The Commission expects this letter by August 31, 2018.  The Commission understands, however, that this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

6. The Commission retains jurisdiction to enter further decisions in this Proceeding, as necessary.

7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
8. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b) If a party seeks to amend, to modify, to annul, or to reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

9. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




� See § 40-6-109.5(2), C.R.S.


� BNSF’s Entry of Appearance and Notice of Intervention, pages 1 and 2.


� The District’s Entry of Appearance and Notice of intervention, pages 1 and 2.


� MRRE’s Response to BNSF Page 1.


� Decision No. C18-0030-I, Ordering Paragraphs IIA.1 and 2.


�  Applicant’s Submission of Updated Plans advised the Commission that the updated plans were not filed on March 26, 2018, as directed by Decision No. R18-0189-I, because “counsel experienced exigencies, both technical and logistical, that rendered it impossible’ for the updated plans to be filed on March 26th.  Id., page 1.  The ALJ construes these statements by counsel as a motion for a one-day extension of time to file the updated plans.  Response time to such motion will be waived.  The ALJ finds good cause to grant the motion nunc pro tunc and to grant the one-day extension of time.  The updated plans are accepted as timely filed.  
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