Before the Public Utilities Commission of the State of Colorado

Decision No. R18-0241-I
PROCEEDING No. 18V-0168TNC

R18-0241-IDecision No. R18-0241-I
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

PROCEEDING18V-0168TNC NO. 18V-0168TNC
IN THE MATTER OF THE PETITION OF BIRENDRA RAJOPADHYAYA FOR A WAIVER OF RULE 6713 (PROOF OF MEDICAL FITNESS) OF THE RULES REGULATING TRANSPORTATION BY MOTOR VEHICLE 4 CCR 723-6.
INTERIM DECISION OF
ADMINISTRATIVE LAW JUDGE
Steven H. Denman
granting petition with 
conditions and closing proceeding
Mailed Date:  
April 10, 2018
I. STATEMENT

1. On March 16, 2018, Petitioner, Birendra Rajopadhyaya, filed a Petition for Waiver/Variance of Safety Regulations-Driver (Petition).  In the Petition, Mr. Rajopadhyaya seeks a two-year waiver of Rule 6713, Proof of Medical Fitness, of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6, to allow Petitioner to drive a vehicle for a Transportation Network Company (TNC).  According to the documents submitted with the Petition and designated as confidential, Mr. Rajopadhyaya does not meet the standard established by Rule 6713(a), because he has one of the physical disqualifications listed in Rule 6713(c), 4 CCR 723-6.  As a result, he cannot be qualified medically to drive for a TNC without a waiver.
2. The matter was referred to an Administrative Law Judge (ALJ) for resolution by minute entry during the Commission’s Weekly Meeting held March 28, 2018.  The Petition was subsequently assigned to the undersigned ALJ.

3. After a review of the records in the Commission’s file, the undersigned ALJ has concluded that a hearing in this proceeding is not necessary.

4. Pursuant to § 40-6-109, C.R.S., the ALJ hereby transmits to the Commission the record of this proceeding and a written recommended decision containing findings of fact and conclusions of law.

II. FINDINGS OF FACT AND CONCLUSIONS OF LAW

5. With his Petition, Mr. Rajopadhyaya filed a medical examination report and medical examiner’s certificate signed by a medical professional, who concluded that Petitioner is medically fit to drive for a TNC only if accompanied by a waiver.  
6. Mr. Rajopadhyaya also filed a letter from his optometrist, Ben Hume, O.D.  Significantly, Dr. Hume stated in the letter that, although Mr. Rajopadhyaya has a medical condition related to his vision, Dr. Hume believes that Mr. Rajopadhyaya meets all requirements to operate a motor vehicle safely and his vision should not exclude him from employment.   

7. Mr. Rajopadhyaya’s Colorado driving record, which was submitted with the Petition as a confidential exhibit, gives no indication that his medical condition has affected the safety of his driving. His Colorado driving record shows convictions for four minor moving violations during the last seven years.  

8. Petitioner seeks the waiver to supplement his income and to support his family.  

9. Petitioner seeks a two-year waiver of Rule 6713(c), 4 CCR 723-6.  
10. Based on the foregoing, the ALJ finds that:  (a) Petitioner has a condition which limits his eyesight; (b) strict application of Rule 6713(c)(IX), 4 CCR 723-6, would create a financial hardship on Petitioner; and (c) granting the requested waiver would not compromise the public safety or the public interest.  In addition, the Petition is not contested.  

11. Rule 6713(c), 4 CCR 723-6, provides that a person is not physically qualified to drive a motor vehicle for a TNC if that person has one or more of the physical disqualifications listed in that rule.  However, the Commission may grant a waiver of this requirement for good cause shown.
  Such a waiver cannot be granted unless there are reasonable assurances that the public safety will be protected.  

12. Based on the record in the Commission’s file for this proceeding, the ALJ finds and concludes that Mr. Rajopadhyaya has met his burden of proof in this matter and that the Petition should be granted. 
13. The ALJ finds and concludes that Mr. Rajopadhyaya, subject to conditions, should be granted a waiver of Rule 6713(c)(IX), 4 CCR 723-6, and that the waiver should expire two years following the effective date of this Recommended Decision.  
14. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

III. ORDER
A. The Commission Orders That:  
1. The Petition for Waiver/Variance of Safety Regulations-Driver filed by Birendra Rajopadhyaya (Petitioner) on March 16, 2018, for a waiver of Rule 6713 of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations 723-6, is granted, subject to the conditions stated below.  

2. Subject to the conditions stated below, Petitioner is granted a waiver of, and an exemption from, Rule 6713(c)(II), 4 Code of Colorado Regulations 723-6.  If this Recommended Decision becomes a decision of the Commission, the waiver granted by this Decision shall remain in effect for two years following the effective date of this Recommended Decision, unless it is revoked before that date upon notice to Petitioner.
3. The waiver granted in Ordering Paragraph No. 2 is subject to these conditions:  First, Petitioner shall notify the Commission, in writing and within seven calendar days of the occurrence, if Petitioner is involved in a motor vehicle accident.  This reporting requirement applies only to a motor vehicle accident that occurs while Petitioner is driving as a Transportation Network Company driver and applies irrespective of the party at fault for the accident.  The written notice shall be in the form of a letter addressed to the Commission's Chief of Transportation.  Second, Petitioner shall comply with the Commission’s Rules Regulating Transportation by Motor Vehicle as they may be applicable to him and with the terms of this Decision.  
4. Proceeding No. 18V-0168TNC is closed.
5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




� See Rule 1003(a) of the Rules of Practice and Procedure, 4 CCR 723-1.  
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