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I. STATEMENT
1. RPM Transportation, LLC, doing business as Jake’s Mountain Shuttle (Applicant or Jake’s Shuttle), initiated the captioned proceeding on November 14, 2017, by filing an application seeking authority to extend operations under Certificate of Public Convenience and Necessity (CPCN) No. 55905 with the Colorado Public Utilities Commission (Commission).  

2. On November 20, 2017, the Commission provided public notice of the application to extend the permit by publishing a summary of the same in its Notice of Applications Filed:

Currently, CPCN No. 55905 authorizes the following:

Transportation of 
passengers in call-and-demand shuttle service 
between all points in Summit County, State of Colorado.
If the extension is granted, CPCN No. 55905 will read:

Transportation of 
passengers in call-and-demand demand shuttle service 
between all points in Summit County, and between said points on the one hand, and all points in Colorado on the other hand.
3. On November 22, 2017, Aspire Tours LLC (Aspire) filed its Entry of Appearance and Notice of Intervention of Right through counsel.  This filing attached Commission Authority No. 55865 held by Aspire.

4. On December 11, 2017, Alpine Taxi/Limo, Inc., doing business as Alpine and/or Go Alpine (Alpine) filed its Entry of Appearance and Notice of Intervention of Right through counsel. This filing did not include a Commission authority held by Alpine.

5. On December 18, 2017, Silverton Shuttle (Silverton) filed its Entry of Appearance and Notice of Intervention of Right through counsel.  This filing attached Commission Authority No. 55803 held by Silverton.

6. On January 3, 2018, the Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.

7. On January 8, 2018, by Decision No. R18-0019-I, a prehearing conference was scheduled for January 30, 2018.

8. On January 9, 2018, Alpine filed Commission Authority No. 26246 held by Alpine.

9. On January 30, 2018, a prehearing conference was held and the parties agreed to a procedural schedule. 

10. On February 2, 2018, by Decision No. R18-0079-I, the procedural schedule agreed to by parties at the prehearing conference was adopted. 

11. On March 13, 2018, Alpine filed its Motion in Limine and Motion to Dismiss and Request to Shorten Response Time. 

12. On March 15, 2018, by Decision No. R18-0186-I, the Motion in Limine and Motion to Dismiss were denied.

13. On March 20, 2018, prior to the start of the hearing, Silverton filed its Motion to Withdraw Intervention (Motion to Withdraw).  

14. At the scheduled time and place, the ALJ called the hearing to order.  As a preliminary matter the Motion to Withdraw was granted.  The Applicant appeared pro se through its owner Robert Meckfessel by telephone, the remaining Intervenors appeared through counsel in person.  During the course of the hearing, testimony was received from Mr. Meckfessel.  Hearing Exhibits 1 through 6 were offered and admitted into evidence.     

15. At the conclusion of the Applicant’s presentation the Intervenors moved to dismiss the proceeding under Colorado Rule of Civil Procedure (Colo.R.Civ.P.) 41(b)(1).  The undersigned ALJ granted the Motion to Dismiss. This recommended decision memorializes that ruling. 

16. Pursuant to § 40-6-109, C.R.S., the ALJ hereby transmits to the Commission the record of this proceeding, a written recommended decision containing findings of fact and conclusions of law, and a recommended order.

II. FINDINGS OF FACT
17. Mr. Robert Meckfessel is the sole proprietor of Jake’s Shuttle.
18. Mr. Meckfessel purchased the company three and one half years ago after having worked at Jake’s Shuttle. 

19. Jake’s Shuttle intends to use four vehicles in the proposed shuttle service. The two vehicles it uses now are a 2006 Ford E350 with 220,000 miles and a 2007 Ford E350 with 2000,000 miles.  Both vehicles currently have an age of vehicle waiver from the Commission.

20. Jake’s Shuttle employs three drivers in addition to Mr. Meckfessel.

21. Jake’s Shuttle has served customers in Steamboat Springs three times in the last three and one half years under its Luxury Limousine permit.

22. Jake’s Shuttle does not intend to provide sight-seeing service.

23. Mr. Meckfessel intended that Jake’s Shuttle be granted statewide authority in its original CPCN application filed on June 1, 2017. See Exhibit 1.
24. The Luxury Limousine permit owned by Jake’s Shuttle allows for transportation of passengers throughout the State of Colorado
III. ISSUE

25. Should the application for an extension of authority be granted?
IV. APPLICABLE LAW
26. The granting of a certificate to extend operations of a shuttle service for all of Colorado, is governed by the doctrine of regulated monopoly. § 40-10.1-203, C.R.S.
27. Under the doctrine of regulated monopoly, an applicant for common carrier authority has the burden of proving by substantial and competent evidence:  (a) that the public needs its proposed service, Denver and Rio Grande Western Railroad v. Pub. Utils. Comm’n., 142 Colo. 400, 351 P.2d 278 (1960); and (b) that the service of existing certificated carriers within the proposed service area is substantially inadequate.  RAM Broadcasting v. Pub. Utils Comm’n., 702 P.2d 746 (Colo. 1985); Rocky Mountain Airways, Inc. v. Pub. Utils. Comm’n., 181 Colo. 170, 509 P.2d 804 (1973).  Both of these requirements must be met before the Commission may grant common carrier authority in instances in which one or more common carriers are already providing service pursuant to a Commission-issued CPCN.  Boulder Airporter, Inc. v. Rocky Mountain Shuttlines, Inc., 918 P.2d 1118, 1121 (Colo. 1996).  
28. The test of substantial inadequacy is not perfection.  Ephraim Freightways, Inc. v. Pub. Utils. Comm’n., 151 Colo. 596, 603, 380 P.2d 228, 232 (1963) (Ephraim).  An applicant for a CPCN to provide transportation service to passengers can demonstrate the substantial inadequacy of an incumbent carrier by showing that the incumbent carrier is not “ready, willing, and able at all times to render service to anyone who might demand it ...”  Ephraim, 151 Colo. at 602, 380 P.2d at 232 (emphasis in original).  This requires more than a showing that there is “sufficient business to warrant two certified carriers.”  Donahue v. Pub. Utils. Comm’n., 145 Colo. 499, 505, 359 P.2d. 1024, 1027 (1961) (internal quotation marks omitted).  Moreover, an applicant cannot show substantial inadequacy through “expressions of mere opinion, preference, and desire and willingness to use the services of [the applicant] over the services of” an incumbent carrier.  Pub. Utils. Comm’n. v. Weicker Transfer & Storage Co., 168 Colo. 339, 342, 451 P.2d 448, 449 (1969).  Rather, an applicant must show “a general pattern of inadequate service” on the part of the incumbent carrier.  Ephraim, 151 Colo. at 603, 380 P.2d at 232.  Whether the incumbent carrier’s service is substantially inadequate is a question of fact that is to be determined by the Commission.  RAM Broadcasting of Colo., Inc. v. Pub. Utils. Comm’n., 702 P.2d 746, 751 (Colo. 1985); Durango Transportation, Inc. v. Pub. Utils. Comm’n., 122 P.3d 244, 247 (Colo. 2005).  Although the applicant bears the burden of proving that the incumbent carrier’s service is substantially inadequate, “where an applicant’s evidence tend[s] to prove the existing carrier’s substantial inadequacy, ‘it [is] incumbent upon [the existing carrier] to rebut this evidence.’”  Id. at 250 (quoting Ephraim, 151 Colo. at 601, 380 P.2d at 231-32).  

29. An applicant for common carrier authority must also establish its “fitness”, both financially and operationally, to conduct the service it proposes.  In general, operational fitness encompasses a consideration of whether the applicant has the equipment, personnel, facilities, and the managerial experience to conduct for-hire passenger carrier operations.  It also includes consideration of whether the applicant has the ability and willingness to comply with applicable public utilities laws governing regulated motor carrier operations.  See, Thacker Brothers Transportation v Public Utilities Commission, 543 P.2d 719 (Colo. 1975). Although the Commission has never promulgated rules or regulations quantifying a financial fitness standard, it is generally agreed that the applicant must make some showing, however minimal, that it either has or has access to financial resources that will enable it to implement the proposed service.

30. As pertinent here, Colo.R.Civ.P. 41(b)(1) states:  in a trial by the court, at the conclusion of plaintiff's case,  

the defendant [here, Intervenor], without waiving his right to offer evidence in the event the motion is not granted, may move for a dismissal on the ground that upon the facts and the law the plaintiff [here, Applicant] has shown no right to relief.  The court as trier of facts may then determine them and render judgment against the plaintiff [here, Applicant] or may decline to render judgment until the close of all the evidence.

31. The correct test or standard to be applied in deciding a Colo.R.Civ.P. 41(b)(1) motion is:  whether a judgment in favor of Intervenor is justified on the basis of the evidence presented by the Applicant in his direct case.  Colo.R.Civ.P. 41(b)(1); City of Aurora v. Colorado State Engineer (In re Water Rights of Park County Sportsmen's Ranch), 105 P.3d 595, 613-14 (Colo. 2005).
V. DISCUSSION 

32. In order to be granted authority to extend operations for shuttle service in areas that fall under the doctrine of a regulated monopoly, an applicant has the burden to show by a preponderance of the evidence that there is a public need for the proposed service and that the incumbent provides service that is substantially inadequate. 
33. In addition, an applicant must demonstrate its operational, financial, and managerial fitness. 
34. The evidence presented by Jake’s Shuttle was primarily that the granting of the extension would not harm the intervenors and that the Applicant intended for the initial authority granted to Jake’s Shuttle include statewide shuttle service.

35. The Applicant did not address the public need for the proposed extension of service or that the incumbents provided service that is substantially inadequate. In addition, the Applicant did not demonstrate its operational, financial, and managerial fitness.

36. Failure to address the necessary elements to grant an extension of authority in the above captioned proceeding requires the undersigned ALJ to grant the motion to dismiss pursuant to Colo.R.Civ.P. 41(b)(1).
VI. CONCLUSIONS
37. The application for an extension of the authority held by Jake’s Shuttle is denied. 

VII. ORDER

A. The Commission Orders That:

1. The above-captioned application to extend operations under Certificate of Public Convenience and Necessity No. 55905, filed by Applicant, RPM Transportation, LLC, doing business as Jake’s Mountain Shuttle, on November 14, 2017 is denied.  

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

4. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

5. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge
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