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I. STATEMENT

A. Procedural History

1. This proceeding commenced on March 12, 2018 when Kelsey Abbott (Complainant or Ms. Abbott) filed a Formal Complaint against Phoenix Towing (Phoenix or Respondent).  

2. The Complaint alleges that on February 15, 2018, Respondent violated Rule 6511(a) and Rule 6512(a) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6 (2016), when Respondent towed her vehicle from a parking lot at 900 East 11th Avenue, Denver, Colorado.  Specifically, the Complaint alleges that Ms. Abbott arrived in the parking lot as the vehicle was being towed by Phoenix.  Ms. Abbott ran to the tow truck, which was still in the parking lot.  The driver did not stop until Ms. Abbott’s vehicle disconnected from the tow truck.  The Complaint alleges that Ms. Abbott asked Phoenix’s tow truck driver repeatedly to pay a drop fee, but he refused.  Her vehicle disconnected again from the tow truck before it was removed from the premises.  The Complaint also alleges that the tow truck driver told Ms. Abbott that, in order to retrieve her car, she needed to pay $315.00 in cash at Phoenix’s impound lot and to have the exact change.  The Complaint alleges further that Ms. Abbott’s wallet was in the car, but the tow truck driver would not allow her access to the vehicle to get her wallet in order to pay the fee.  Finally, the Complaint alleges that when Ms. Abbott tendered $320.00 to the impound lot clerk in cash, the clerk refused to give her change.  Ms. Abbott overpaid the towing charges because she was required to pay cash.
  
3. As relief, Ms. Abbott seeks a refund of the $320.00 she paid to retrieve her vehicle.
  
4. On March 13, 2018, pursuant to Rule 1302(g) of the Rules of Practice and Procedure, 4 CCR 723-1, Commission director Doug Dean served Phoenix with an Order to Satisfy or Answer, as well as a copy of the Complaint.  Respondent must satisfy the Complaint or file an answer within 20 days of service of the Order to Satisfy or Answer.  See Rule 1308(d) of the Rules of Practice and Procedure, 4 CCR 723-1, no later than April 2, 2013.  

5. The Commission set this Complaint for hearing for May 29, 2018 at 9:00 a.m. in a Commission hearing room.  
6. On March 21, 2018, by minute entry, the Commission referred this proceeding to an Administrative Law Judge (ALJ) for disposition.  Subsequently, the undersigned ALJ was assigned to preside over this Proceeding.  

B. Procedural Schedule and Hearing Procedures.

7. To facilitate the orderly and efficient litigation of this proceeding, the ALJ finds and concludes that a procedural schedule will be adopted.  In this way, each party will have an opportunity prior to the hearing to review a summary of the anticipated testimony of each witness the other party intends to call at the hearing and to review copies of the exhibits the other party intends to offer into evidence at the hearing.  Therefore, this Decision will order the Parties to file, and to serve on each other, a list of witnesses, a summary of the testimony of each witness, and copies of the exhibits the filing Party intends to offer at the hearing.

8. On or before April 23, 2018, Ms. Abbott will be ordered to file, and serve on Phoenix: (a) a list that identifies Ms. Abbott’s witnesses, including the last known mailing address and current email address of each witness; (b) a detailed summary of the anticipated testimony of each witness; and (c) copies of the exhibits Ms. Abbott intends to offer into evidence at the hearing.  If Ms. Abbot intends to testify, she must list herself as a witness.  

9. On or before May 14, 2018, Phoenix will be ordered to file and serve on Ms. Abbott: (a) a list that identifies Phoenix’s witnesses, including the last known mailing address and current email address of each witness; (b) a summary of the anticipated testimony of each witness; and (c) copies of the exhibits Phoenix intends to offer into evidence at the hearing.  

10. The filing of an exhibit with the Commission does not admit the exhibit into the evidentiary record at the hearing.  The ALJ will rule on the admissibility of each hearing exhibit as the exhibit is offered into evidence and after deciding objections, if any.  

11. As referenced in this Decision, serving a Party with any document (e.g., witness lists and copies of exhibits) means that the Party is required to provide a copy of the document to the other Party to the proceeding.  Service must be accomplished pursuant to Rule 1205 of the Rules of Practice and Procedure, 4 CCR 723-1.  
12. All Parties must establish through a certificate of service that they have served a filed document on the other Party in the proceeding.  A certificate of service is a statement indicating how and when a document was served on the other Party (e.g., the filing was served by placing the document in the United States mail, first class postage-prepaid to an identified address on an identified date).  Parties may also register as users with the Commission’s E-filing System, and if they do so, they may file and serve documents through the E-filing System.  
13. Each Party shall bring to the hearing an original and three copies of each exhibit it intends to introduce at the hearing.  The Parties are advised and are on notice that the Commission will not make copies of documents that are offered as exhibits at the hearing.  The Parties are advised, and are on notice, that pre-filing exhibits in accordance with this Decision does not alter the requirement contained in this paragraph.  

14. If any hearing exhibit is longer than two pages, the Party offering the exhibit shall sequentially number each page of the exhibit. 

15. The Parties are advised and are on notice that:  (a) no witness will be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses filed and served in accordance with the procedural schedule; (b) failure to provide an accurate description of the anticipated testimony of a witness may also result in an order prohibiting such witness from testifying; and (c) no exhibit will be received in evidence, except in rebuttal or used in 
cross-examination, unless the exhibit was filed and served as required by this Decision.  
16. Any Party wishing to make an oral closing statement may do so immediately following the close of the evidence (i.e., after presentation of all the evidence near the end of the hearing).  

C. Additional Advisements  

17. The Parties are advised and are on notice that this proceeding is governed by the Rules of Practice and Procedure found at 4 CCR 723-1.  The ALJ expects the Parties to be familiar with and to comply with these rules.  The rules are available on the Commission’s website (http://www.dora.colorado.gov/puc) and in hard copy from the Commission. 

18. The Parties are advised and are on notice that a document is filed with the Commission when the Commission receives the document.  Thus, if a document is placed in the mail on the date on which the document is to be filed, the document is not filed with the Commission in a timely manner.  Emailing a document to the ALJ, the Commission Director, or any employee of the Commission does not constitute proper filing of the document.  

19. The Parties are advised and are on notice that, absent further order, the 14-day response time established in Rule 1400(b) of the Rules of Practice and Procedure, 4 CCR 723-1, applies to motions filed in this proceeding.  See also Rule 1400(d) of the Rules of Practice and Procedure, 4 CCR 723-1 (regarding the effect of failure to file a response to a motion).  

20. Rule 1405 of the Rules of Practice and Procedure, 4 CCR 723-1, shall apply to discovery procedures and deadlines in this proceeding.  

II. ORDER

A. It Is Ordered That: 

1. By this Interim Decision, the Administrative Law Judge establishes the procedural schedule and establishes the hearing procedures for this proceeding.   

2. On or before April 23, 2018, Complainant Kelsey Abbott shall file and serve on Respondent Phoenix Towing: (a) a list that identifies Ms. Abbott’s witnesses, including the last known mailing address and current email address of each witness; (b) a detailed summary of the anticipated testimony of each witness; and (c) copies of the exhibits Ms. Abbott intends to offer into evidence at the hearing.
3. On or before May 14, 2018, Respondent Phoenix Towing shall file and serve on Complainant Kelsey Abbott: (a) a list that identifies Phoenix Towing’s witnesses, including the last known mailing address and current email address of each witness; (b) a summary of the anticipated testimony of each witness; and (c) copies of the exhibits Phoenix Towing intends to offer into evidence at the hearing.  
4. The Parties shall comply with the filing requirements and deadlines set forth in the procedural schedule adopted in this Interim Decision.  

5. This Interim Decision is effective immediately. 
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