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I. STATEMENT

A. Procedural History

1. On November 20, 2017, Mid-Rail Real Estate, LLC (MRRE) filed the 
above-captioned proceeding with the Public Utilities Commission of the State of Colorado (Commission).  That filing commenced this proceeding.  

2. The procedural history of the above-captioned proceeding is set forth in Decisions previously issued in this proceeding and is repeated here as necessary to put this Decision into context.  
3. On December 21, 2017, the BNSF Railway Company (BNSF) filed an Entry of Appearance and Notice of Intervention, which is an intervention by right.  BNSF stated it does not contest or oppose the Application as long as MRRE agrees it will be the owner of the spur track, will pay all costs of construction of the spur and crossing, and will have full maintenance responsibilities of the crossing.  If MRRE does not agree to those items, BNSF opposes the Application and requests a hearing.

4. On January 5, 2018, MRRE filed a response to BNSF’s intervention stating that MRRE agrees to be the sole owner of the railroad spur and crossing and will have full maintenance responsibilities, provided that all agreements between MRRE and BNSF are in agreement with those propositions.
  BNSF has never filed a pleading stating whether or not MRRE’s response is sufficient to satisfy BNSF’s concerns, nor has BNSF withdrawn its intervention, opposition to the Application, and request for a hearing.  

5. The verbiage in BNSF’s intervention is not self-executing.  From the pleadings in the Commission’s files, the Administrative Law Judge (ALJ) cannot determine whether BNSF intends to litigate this Application or to withdraw its intervention.  

6. On December 27, 2017, the South Adams County Water and Sanitation District (District) filed an Entry of Appearance and Notice of Intervention, which was an intervention by right.  The District requested a hearing on the Application. 

7. On February 28, 2018, the District filed a Withdrawal of Intervention, Opposition to Application, and Request for Hearing.  The ALJ acknowledges the District’s withdrawal of its intervention, opposition to the application, and request for hearing.  

8. On February 28, 2018, Patrick G. Drake, Esq., of Messner Reeves LLP entered his appearance as local Colorado counsel for MRRE.  

9. If all intervenors withdraw their interventions, opposition to the Application, and requests for a hearing, this Application may be determined as non-contested and without a hearing, pursuant to Rule 1403 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  

10. The ALJ also understands that MRRE may have developed updated plans for the proposed new railroad spur and at-grade crossing at East 84th Avenue in Commerce City, County of Adams, State of Colorado.  The updated plans have never been filed with the Commission.  

11. In order for the ALJ to determine whether to establish a procedural schedule and set this Application for an evidentiary hearing, MRRE and BNSF will be ordered to make the following filings in this proceeding.  

12. MRRE will be ordered to file any updated plans for the proposed railroad spur and at-grade crossing no later than March 26, 2018.

13. BNSF will be ordered to file, no later than March 26, 2018, a pleading stating whether or not MRRE’s response is sufficient to satisfy BNSF’s concerns and whether BSNF continues to contest the Application and request a hearing.  In the alternative, BSNF may file by the same deadline a withdrawal of its intervention, opposition to the Application, and request for a hearing.  

14. Additional procedural orders may be issued in future Interim Decisions.  

II. ORDER

A. It Is Ordered That: 

1. The Withdrawal of Intervention, Opposition to Application, and Request for Hearing, filed by the South Adams County Water and Sanitation District on February 28, 2018, is acknowledged.  

2. No later than March 26, 2018, Mid-Rail Real Estate, LLC (MRRE) shall file with the Commission any updated plans for the proposed new railroad spur and at-grade crossing at East 84th Avenue in Commerce City, County of Adams, State of Colorado.  

3. No later than March 26, 2018, the BNSF Railway Company (BNSF) shall file with the Commission a pleading stating whether or not MRRE’s response to BNSF’s Notice of Intervention is sufficient to satisfy the concerns expressed by BNSF in its Notice of Intervention and whether BSNF continues to contest the Application and request a hearing.  In the alternative BSNF may file by the same deadline, a withdrawal of its intervention, opposition to the Application, and request for a hearing. 

4. The procedural advisements set forth in Decision No. R18-0092-I (mailed on February 6, 2018) shall remain in effect.  
5. This Interim Decision is effective immediately. 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




�  BNSF’s Entry of Appearance and Notice of Intervention, pages 1 and 2.


�  MRRE’s Response to BNSF, page 1.
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