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I. statement

1. RPM Transportation, LLC, doing business as Jake’s Mountain Shuttle (Applicant), initiated the captioned proceeding on November 14, 2017, by filing an application seeking authority to extend operations under Certificate of Public Convenience and Necessity (CPCN) No. 55905 with the Colorado Public Utilities Commission (Commission).  

2. On November 20, 2017, the Commission provided public notice of the application to extend the permit by publishing a summary of the same in its Notice of Applications Filed:

Currently, CPCN No. 55905 authorizes the following:

Transportation of 
passengers in call-and-demand shuttle service 
between all points in Summit County, State of Colorado.
If the extension is granted, CPCN No. 55905 will read:

Transportation of 
passengers in call-and-demand demand shuttle service 
between all points in Summit County, and between said points on the one hand, and all points in Colorado on the other hand.
3. On November 22, 2017, Aspire Tours LLC (Aspire) filed its Entry of Appearance and Notice of Intervention of Right through counsel.  This filing attached Commission Authority No. 55865 held by Aspire.

4. On December 11, 2017, Alpine Taxi/Limo, Inc., doing business as Alpine and/or Go Alpine (Alpine) filed its Entry of Appearance and Notice of Intervention of Right through counsel. This filing did not include a Commission authority held by Alpine.

5. On December 18, 2017, Silverton Shuttle (Silverton) filed its Entry of Appearance and Notice of Intervention of Right through counsel.  This filing attached Commission Authority No. 55803 held by Silverton.

6. On January 3, 2018, the Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.

7. On January 8, 2018, by Decision No. R18-0019-I, a prehearing conference was scheduled for January 30, 2018.

8. On January 9, 2018, Alpine filed Commission Authority No. 26246 held by Alpine.

9. On January 30, 2018, a prehearing conference was held and the parties agreed to a procedural schedule. 

10. On February 2, 2018, by Decision No. R18-0079-I, the procedural schedule agreed to by parties at the prehearing conference was adopted. 

11. On March 13, 2018, Alpine filed its Motion in Limine and Motion to Dismiss (Motion to Dismiss) and Request to Shorten Response Time. 

II. Motion in limine and Motion to Dismiss

12. Alpine requests an order prohibiting the Applicant from offering testimony from any witnesses since “[the] Applicant has failed to advise Go Alpine or the Commission of any witness it intends to call.”

13. Alpine also argues that the application should be dismissed because without providing witnesses the Applicant will be unable to meet his burden. 

14. At the prehearing conference the undersigned ALJ asked the parties how many witnesses they intended to call for any hearing.
 The Applicant stated he would be his only witness. 

15. The procedural schedule agreed to by the parties at the prehearing conference and then adopted in this proceeding by Decision No. R18-0079-I, required the Applicant to file his witness list and exhibits with the Commission by February 16, 2018. Also included in Decision No. R18-0079-I was the following advisement:

The parties are on notice that no witness, other than the Applicant, shall be permitted to testify, except in rebuttal, unless that witness is identified on a list of witnesses filed and served as required herein. The parties are on notice that failure to provide a description of the witnesses’ testimony may also result in an order prohibiting such witness from testifying.

Decision No. R18-0079-I ¶ 19 p. 4.

16. On February 16, 2018, the Applicant filed a witness list and exhibit list and exhibits. The Applicant’s witness list states he does not plan on calling any witnesses.  

17. The Motion to Dismiss requests the undersigned ALJ dismiss the case without a hearing because “the Applicant cannot meet its burden”
 even though the Applicant has complied with the requirements of the procedural scheduling order.

18. The Motion to Dismiss appears to ask the ALJ to prejudge the case. Under procedural due process “it is error for an administrative decision maker to prejudge matters 
of evidentiary fact that are dispositive of the case.” Tepley v. Public Employees Retirement Ass’n, 955 P2d 573,579 (Colo Ct. App. 1997).

19. Under Decision No. R18-0079-I, Mr. Meckfessel, Applicant’s owner, shall be allowed to testify, if he chooses to do so, at the evidentiary hearing.  He is the only witness that will be allowed to testify in support of the application. 

20. The Motion in Limine and Motion to Dismiss are denied.

III. ORDER

A. It Is Ordered That:

1. The Motion in Limine and Motion to Dismiss filed by Alpine Taxi/Limo, Inc., doing business as Alpine and/or Go Alpine on March 13, 2018, are denied.

2. The Request to Shorten Response Time is deemed moot.

3. The Parties shall be held to the advisements in this Decision.  

4. This Decision is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




� Alpine Motion to Dismiss at ¶ 3 p. 1.


� The ALJ indicated that the parties would not be held to the number they offered. 


� Motion to Dismiss at ¶ 5 p. 2.
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