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I. STATEMENT

A. Procedural History
1. On October 17, 2017, Stinson Flyaway, LLC (Applicant or Stinson Flyaway) filed an Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire (Application).  That filing commenced this proceeding.    
2. On October 23, 2017, the Commission issued its Notice of Application Filed (Notice).  As originally noticed, the Application was:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of 
passengers in scheduled service and call-and-demand shuttle service 
between the Colorado Springs Airport and Denver International Airport, serving the following intermediate points: Homewood Suites, 9130 Explorer Drive, 

Colorado Springs, CO 80920; Fairfield Inn, 15275 Struthers Road, Colorado Springs, CO 80921; and the Monument Park & Ride in Monument, Colorado.  
The 30-day intervention deadline set by the Notice expired on November 22, 2017.  Applicant did not file testimony and exhibits with its Application and, therefore, seeks a Commission decision within 210 days, or no later than June 27, 2018.

3. During the Commission’s weekly meeting held November 29, 2017, the Commission deemed the Application complete and referred it to an Administrative Law Judge (ALJ) for disposition.  
4. On October 23, 2017, Colorado Springs Shuttle, LLC (CSS or Intervenor) filed, through counsel, its Entry of Appearance and Intervention.  CSS asserted that the operating rights sought by Applicant would overlap the rights contained in its Certificate PUC No. 55275 and that CSS, therefore, has a legally protected right in the subject matter of the Application.  CSS requested that the Application be denied.
  
5. No other interested parties filed intervention pleadings by the November 22, 2017 intervention deadline.  Stinson Flyaway and CSS are the Parties to this Proceeding.  

6. Applicant is not represented by counsel, and Decision No. R17-1013-I, issued 
on December 6, 2017, authorized Applicant to be represented by its non-attorney owner, Kent Robert Stinson, pursuant to Rule 1201(b)(II) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 (2015).  

7. In Decision No. R17-1013-I, the undersigned ALJ directed the Parties to confer about available dates for the evidentiary hearing and to file a Status Report with that information by December 18, 2017.  
8. On December 12, 2017, counsel for CSS filed “Intervenor’s Exhibit and Witness Summary” and attached a copy of CSS’ authority as an exhibit.  

9. On December 15, 2017, counsel for CSS filed a Status Report indicating the Parties had conferred and that both parties were available for hearing during certain dates suggested by the ALJ and that the hearing would take only one day.  
10. Decision No. R18-0021-I, issued on January 9, 2018, scheduled an evidentiary hearing on the merits of the above-captioned Application for February 15, 2018 at 9:30 a.m., and it set forth certain procedural advisements regarding the hearing.  

11. Decision No. R18-0021-I also adopted a procedural schedule and ordered Stinson Flyaway to file its list of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that it intended to offer into evidence at the hearing no later than January 22, 2018.  Applicant failed to make this filing as ordered, nor did Applicant file any motion for an extension of time within which to make the filing.  

12. Further, Decision No. R18-0021-I allowed Intervenor to file a supplement to its list of witnesses, detailed summaries of the testimony of each witness, and copies of the exhibits that it intended to offer into evidence at the hearing no later than February 2, 2018.  Intervenor filed its supplement, and served the same on Applicant, on January 26, 2018.  

13. On February 12, 2018, counsel for CSS filed, and served on Applicant, a Motion to Strike or Dismiss Application, or in the Alternative, Motion in Limine (Motion to Dismiss).  Intervenor’s Motion to Dismiss requests that the Application be dismissed for Stinson Flyaway’s failure to make the pre-hearing filing ordered by Decision No. R18-0021-I.  Alternatively, CSS requests that Applicant be precluded from calling witnesses or introducing exhibits into evidence.  

14. Pursuant to Rule 1400(b), Rules of Practice and Procedure, 4 CCR 723-1, Applicant had a right to file a response to the Motion to Dismiss within 14 days, or no later than Monday, February 26, 2018.  CSS did not seek to shorten response time to its Motion to Dismiss.  

15. Because the filing and determination of the Motion to Dismiss could not reasonably occur before the scheduled February 15, 2018 hearing, Decision No. R18-0113-I, issued on February 13, 2018, vacated the hearing.  Decision No. R18-0021-I also gave Stinson Flyaway an opportunity to file its response to the Motion to Dismiss on February 26, 2018.  Stinson Flyaway failed to file any response to the Motion to Dismiss.  

B. Findings and Conclusions
16. Pursuant to Rule 1400(d) of the Rules of Practice and Procedure, 4 CCR 723-1, “[t]he Commission may deem a failure to file a response as a confession of the motion.”  Here, Stinson Flyaway did not respond to the Motion to Dismiss filed by CSS by the February 26, 2018 deadline, even after being reminded by Decision No. R18-0113-I of the requirement to file the response and of that deadline.  Stinson Flyaway also did not file a motion for extension of time to respond to the Motion to Dismiss.  

17. In addition, Stinson Flyaway has disregarded two Interim Decisions of 
the Commission.  Specifically, Stinson Flyaway disregarded the orders in Interim Decision 
No. R18-0021-I to file and serve its list of witnesses, summaries of the testimony of each witness, and copies of its hearing exhibits by January 22, 2018.  As noted above, Stinson Flyaway also disregarded the order in Decision No. R18-0113-I that its response to the Motion to Dismiss was due no later than 5:00 p.m. on February 26, 2018.   

18. Under these circumstances, the ALJ deems Stinson Flyaway’s failure to file a response, or otherwise respond, to the Motion to Dismiss as a confession of that motion.  In addition, the ALJ finds and concludes that Stinson Flyaway’s failure to comply with the Interim Decisions noted above establishes good cause to grant the Motion to Dismiss.  Accordingly, the Motion to Dismiss shall be granted, and the Application shall be dismissed without prejudice.

II. ORDER

A. The Commission Orders That:  

1. The Motion to Strike or Dismiss Application, or in the Alternative, Motion in Limine, filed by Colorado Springs Shuttle, LLC, on February 12, 2018, is granted.    

2. The Application for a Certificate of Public Convenience and Necessity to Operate as a Common Carrier by Motor Vehicle for Hire filed on October 17, 2017 by Stinson Flyaway, LLC is dismissed without prejudice.
3. Proceeding No. 17A-0676CP is closed. 

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed. 

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




� See § 40-6-109.5(2), C.R.S.  


�  Entry of Appearance and Intervention, pages 1 and 2.
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