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I. STATEMENT

A. Procedural History
1. On November 20, 2017, Mid-Rail Real Estate, LLC (MRRE) filed the 
above-captioned proceeding with the Public Utilities Commission of the State of Colorado (Commission).  That filing commenced this proceeding.  

2. The Application requests authority to construct a new railroad spur with and an 
at-grade crossing at E. 84th Avenue in Commerce City, County of Adams, State of Colorado, and to mark such crossing with passive warning devices and no National Inventory Number.  MRRE did not file testimony and exhibits with its Application, and therefore, seeks a Commission decision within 210 days, or no later than August 9, 2018.

3. The Commission has jurisdiction over this matter pursuant to §§ 40-4-106(2)(a) and 40-4-106(3)(a), C.R.S. 

4. The Commission gave Notice of the filing of this Application to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S., on November 28, 2017.  The 30-days’ notice period ended on December 28, 2017.  Interventions were due on or before that date.

5. On December 21, 2017, the BNSF Railway Company (BNSF) filed an Entry of Appearance and Notice of Intervention.  This is an intervention by right.  BNSF does not contest or oppose the Application as long as MRRE agrees it will be the owner of the spur track, will pay all costs of construction of the spur and crossing, and will have full maintenance responsibilities of the crossing.  If MRRE does not agree to those items, BNSF opposes the Application and requests a hearing.

6. On December 27, 2017, the South Adams County Water and Sanitation District (District) filed an Entry of Appearance and Notice of Intervention.  This is an intervention by right.  The District opposes the Application, asserting that it does not adequately address and mitigate the risk of damage to the District’s facilities and does not address how the project may impair the District’s ability to provide routine, urgent, and emergency repair and replacement of its facilities.  Additionally, the District states that it did not have an opportunity to review the Application until December 18, 2017, since the Notice had been sent to an incorrect address.  The District requests a hearing on the Application, although the District wishes to attempt to reach a settlement with MRRE.

7. On January 5, 2018, MRRE filed a response to BNSF’s intervention stating that MRRE agrees to be the sole owner of the railroad spur and crossing and will have full maintenance responsibilities, provided that all agreements between MRRE and BNSF are in agreement with those propositions.
  

8. By Decision No. C18-0030-I (mailed on January 11, 2018), the Commission deemed the Application complete pursuant to § 40-6-109.5, C.R.S.  In the Decision, the Commission referred the Application to an Administrative Law Judge (ALJ) for disposition of the interventions and a determination of the merits of the Application.
  

9. No other interested parties filed intervention pleadings by the December 28, 2017 intervention deadline. 
10. The interventions by right of BNSF and the District are acknowledged.  

B. Legal Counsel and Representation 
11. According to the Application, MRRE is a Colorado limited liability company.  The Application was signed by Douglas A. Yeager, Esq., an attorney licensed in the State of Texas.  There is no indication that Mr. Yeager is licensed as an attorney in the State of Colorado.  
12. An attorney who is not licensed to practice law in Colorado (i.e., an out-of-state attorney) must be granted permission to appear pro hac vice in this Proceeding.  Rule 1201(a) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 
723-1 (2015), governs admissions to appear before the Commission for attorneys not licensed to practice in Colorado.  This rule in turn refers to Rule 205.4, Colorado Rules of Civil Procedure (Colo.R.Civ.P.), and Rule 205.4, Colo.R.Civ.P., incorporates the requirements for an out-of-state attorney to file a verified motion to be permitted to appear as counsel in a proceeding before an administrative agency in Colorado, including this Commission.  

13. As pertinent here, Rule 205.3(2)(a), Colo.R.Civ.P., details what an out-of-state attorney must do to be permitted to appear pro hac vice and includes these requirements:  
(i)
File a verified motion with the [administrative agency] requesting permission to appear;  

(ii)
Designate an associate attorney who is admitted and licensed to practice law in Colorado;  

(iii)
File a copy of the verified motion with the Clerk of the Supreme Court Office of Attorney Registration at the same time the verified motion is filed with the [administrative agency]; 

(iv)
Pay the required fee to the Clerk of the Supreme Court collected by the Office of Attorney Registration; and 

(v)
Obtain permission from the [administrative agency] for such appearance.
14. Rule 205.3(2)(b), Colo.R.Civ.P., specifies the content of a motion for leave to appear pro hac vice and, as pertinent here, includes  

(v)
A statement that the [out-of-state attorney] acknowledges that he or she is subject to the Colorado Rules of Professional Conduct, the Colorado Rules of Civil Procedure, and other [administrative agency] rules, that the 
[out-of-state attorney] will follow those rules throughout the pro hac vice admission, ... [.]  

15. In addition, Rule 205.3(3), Colo.R.Civ.P., provides:  


The name and address of the licensed Colorado associate attorney must be shown on all papers served and filed by the out-of-state attorney in a pro hac vice representation.  The Colorado associate attorney shall appear personally and, unless excused, remain in attendance with the out-of-state attorney in all pro hac vice appearances.  

16. On or before February 14, 2018, Mr. Yeager must file with this Commission a verified motion to appear pro hac vice on behalf of MRRE and attest to the requirements of Rule 205.3, Colo.R.Civ.P., set forth above.  Alternatively, MRRE may retain an attorney licensed to practice law and in good-standing in the State of Colorado.  If MRRE chooses this alternative, its counsel must file an entry of appearance in this proceeding no later than February 14, 2018.  
C. Process for Setting a Procedural Schedule and Scheduling the Hearing
17. The ALJ finds it necessary to schedule an evidentiary hearing in this Proceeding.  To schedule the hearing date(s), the ALJ will order counsel for MRRE to confer with counsel for BNSF and the District regarding three possible alternative hearing dates when the Parties and their witnesses will be available during the weeks of March 26 through 30, 2018; April 2 through 6, 2018; or April 9 through 13, 2018.  
18. The following dates are not available for hearing:  the weeks of March 19, 2018 and April 23, 2018; and the days of March 28, April 4, and April 11, 2018.  

19. Counsel for MRRE shall file a Status Report, no later than February 16, 2018, informing the undersigned ALJ of the results of the conferrals.  If the Parties agree to proposed hearing date(s) within the date ranges noted above, the Status Report shall identify the 
agreed-upon date(s).  The Status Report should also state the preferred location of the hearing and the estimated number of days needed for the hearing.  

20. Pursuant to § 40-6-109.5, C.R.S., the final Commission decision in this matter must be issued on or before August 9, 2018.  In order to accommodate sufficient time for the preparation of the recommended decision, the filing of exceptions and responses, and the issuance of the Commission’s decision, the hearing in this proceeding must be concluded no later than May 4, 2018. 

21. In addition to setting a hearing date, the ALJ intends to establish a fair and workable procedural schedule for each Party to file before the hearing its list of witnesses, detailed summaries of the testimony of its witnesses, and copies of the exhibits that it intends to offer into evidence at the hearing.  The procedural schedule should also include a deadline for filing pre-hearing motions and responses, as well as any discovery procedures different from those set forth in Rule 1405 of the Rules of Practice and Procedure, 4 CCR 723-1.  If the Parties choose to negotiate a procedural schedule with appropriate dates for their pre-hearing filings, they should include the agreed upon procedural schedule in the foregoing Status Report.  

22. If counsel for MRRE is unable to confer with counsel for BNSF or the District, counsel for MRRE shall state in the Status Report:  (a) the reasonable, good faith efforts made to confer with each Intervenor; and (b) MRRE’s available dates for the hearing within the date ranges noted above.  If counsel for MRRE does not confer with counsel for the Intervenors, counsel for BNSF and the District shall file a Joint Status Report, no later than February 16, 2018, stating that counsel for MRRE did not confer with them and identifying Intervenors’ available dates for the hearing within the date ranges noted above.  The ALJ will choose, if possible, a date(s) proposed in the Status Report(s).  
23. The Parties are advised and are on notice that failure to file the Status Report(s) or failure to agree on proposed hearing dates, by the above deadline as ordered in this Decision, will result in the ALJ selecting a hearing date without further input from the Parties.  In that event, after scheduling the hearing, the ALJ will not consider future requests to reschedule the hearing, unless there is a showing of good cause.
24. The Notice of Application Filed established a schedule for filing lists of witnesses and copies of exhibits, by which MRRE was required to file and to serve its list of witnesses and copies of its exhibits on Intervenors at least 20 days prior to the first day of hearing.  Intervenors were required to file and to serve their lists of witnesses and copies of their exhibits at least ten days prior to the first day of hearing.  
25. Given the process adopted by the ALJ in this Proceeding for scheduling the evidentiary hearing and establishing the procedural schedule, the ALJ will vacate the schedule for filing lists of witnesses and copies of exhibits for this Proceeding set forth in the November 28, 2017 Notice of Application Filed.  

D. Additional Advisements  

26. The Parties are advised and on notice that this proceeding is governed 
by the Rules of Practice and Procedure found at 4 CCR 723-1, Part 1.  The ALJ expects all Parties to comply with these rules.  The Rules of Practice and Procedure are available on the Commission’s website (http://www.dora.colorado.gov/puc), as well as in hard copy from the Commission upon request.  

27. The Parties are advised and are on notice that they are each responsible for filing pleadings and other documents with the Commission.  Pursuant to Rule 1204 of the Rules of Practice and Procedure, 4 CCR 723-1, a filing is made when the Commission receives the document.  Thus, if a document is placed in the mail on the date on which the document is to be filed, the document is not filed with the Commission in a timely manner.  Pleadings and other documents are filed with the Commission either by using the E-filings System or by filing a paper document, including the original and three copies.  Emailing pleadings and other documents to the Commissioners, the Director of the Commission, an ALJ, or other employees of the Commission does not constitute proper filing under Rule 1204, 4 CCR 723-1.  

28. Each party is specifically advised that all filings with the Commission must also be served upon all other Parties in accordance with Rule 1205, 4 CCR 723-1.  

29. Each party is specifically advised that, pursuant to Rule 1400(b) of the Rules of Practice and Procedure, 4 CCR 723-1, in this proceeding responding Parties (i.e., the Parties that did not file a motion) have the procedural right to file a written response to a filed motion no later than 14 days after service of the motion.  

30. The Parties are advised and are on notice that the Commission has an E-Filings System available.  One may learn about -- and if one wishes to do so, may register to use -- that system at http://www.dora.colorado.gov/puc.  

31. The Parties are advised and on notice that, absent an enlargement of time or a waiver of § 40-6-109.5, C.R.S., the final Commission decision in this matter must be issued on or before August 9, 2018.  This date will be considered by the ALJ in the event any party seeks an extension of time to make any filings or seeks a continuance of the hearing.  The Parties are reminded that there must be sufficient time after the hearing for the issuance of a recommended decision, for filing of exceptions, for filing of responses to exceptions, and for the Commission to issue a decision on exceptions.  

II. ORDER

A. It is Ordered That: 

1. The interventions by right of BNSF Railway Company and the South Adams County Water and Sanitation District are acknowledged.

2. The schedule for filing lists of witnesses and copies of exhibits for this Proceeding, set forth in the Commission’s November 28, 2017 Notice of Application Filed, are vacated.  

3. On or before February 14, 2018, Douglas A. Yeager, Esq., must file with this Commission a verified motion to appear pro hac vice on behalf of Mid-Rail Real Estate, LLC (MRRE) and attest to the requirements of Rule 205.3, of the Colorado Rules of Civil Procedure, set forth above in Paragraphs 13 through 15.  Alternatively, MRRE may retain an attorney licensed to practice law and in good-standing in the State of Colorado.  If MRRE chooses this alternative, its counsel must file an entry of appearance in this proceeding no later than February 14, 2018.  
4. The Parties shall confer regarding three possible alternative hearing dates when the Parties and their witnesses will be available and the procedural schedule, consistent with the requirements set forth in Paragraph Nos. 17 through 23 above.  The Parties shall file no later than February 16, 2018, the Status Report(s) informing the undersigned Administrative Law Judge of the results of the conferrals, consistent with the requirements set forth in Paragraph Nos. 17 through 23 above.  

5. This Interim Decision is effective immediately. 
	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


STEVEN H. DENMAN
________________________________
                     Administrative Law Judge




� See § 40-6-109.5(2), C.R.S.  


�  BNSF’s Entry of Appearance and Notice of Intervention, pages 1 and 2.


�  District’s Entry of Appearance and Notice of Intervention, pages 1 and 2.


�  MRRE’s Response to BNSF, page 1.


�  Decision No. C18-0030-I, Ordering Paragraphs II.A.1 and 2.
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