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I. STATEMENT

1. On September 6, 2017, HRM Resources II, LLC; Renegade Oil & Gas Company, LLC; KP Kauffman Company, Inc.; Great Western Operating Company, LLC; Smith Energy Corporation; Goodwin Energy Management, LLC; Overland Resources, LLC; Becca Oil, LLC; Fahey Oil & Gas; Natural Resources Group, Incorporated; S&D, LLC; Schreider & Company, Inc.; and Timberline Energy, Inc. (collectively Complainants), filed a formal complaint against Kerr-McGee Gathering LLC, Western Gas Holdings LLC, and Anadarko Petroleum Corporation (collectively Respondents).  That filing commenced this proceeding. 

2. On September 11, 2017, Doug Dean, Commission Director, served a copy of the Complaint together with an order requiring the defendants to satisfy or answer said complaint within 20 days, in accordance with § 40-6-108, C.R.S.

3. On September 22, 2017, by Decision No. R17-0773-I, the caption of the proceeding was amended and the time within which Respondents have been ordered to satisfy or answer was modified to within 14 days after service of the Interim Decision. 

4. On October 6, 2017, Respondents' Motion to Dismiss Amended Complaint was filed by Respondents (Motion to Dismiss).

5. On October 27, 2017, the Complainants Formal Response to Respondent’s Motion to Dismiss for Lack of Subject Matter Jurisdiction and Failure to State a Claim (Response) was filed by Complainants.

6. On November 1, 2017, the Motion for Commission to Accept Corrected Version of Complainants Formal Response to Respondent’s Motion to Dismiss Amended Complaint for Want of Subject Matter Jurisdiction and Failure to State a Claim was filed by Complainants.

7. On November 6, 2017, Respondents’ Motion for Leave to File Reply in Support of Motion to Dismiss Amended Complaint (Motion for Leave to File Reply) was filed by Respondents.

8. On November 6, 2017, by Decision No. R17-0909-I, the evidentiary hearing in this proceeding was vacated.

9. On November 14, 2017, Complainants filed their Objection to Respondents’ Motion for Leave to File Reply in Support of Motion to Dismiss Amended Complaint (Objection). 

II. COMPLAINT
A. Undisputed Facts
10. The Complainants are all active operating Colorado oil and gas producers. 

11. Respondents own and operate 3rd Creek System which is a gas gathering system located in Northeast Colorado.  

12. Between 1972 and 2006, the Complainants entered into contracts to sell oil and natural gas to the Respondents. Either party may terminate the contract after a fixed term of years upon notice to the other party.

13. The contracts do not allow the Complainants to transport oil and natural gas across the 3rd Creek System or sell the oil and natural gas to a third party downstream. Respondents take title to the gas when it enters the 3rd Creek System at delivery points from producer-owned lines and compresses the gas using its own compressors and then delivers the gas to processing plants it owns. The Respondents do not exchange, fronthaul, backhaul, flow reverse, or displace gas between a utility and a transportation customer on the 3rd Creek System.

14. The 3rd Creek System does not directly supply gas to the public or distribute gas to customers connected to the 3rd Creek System, operate as a local distribution company, or engage in the local distribution of gas and the sale or transportation of gas for ultimate consumption. The 3rd Creek System is not engaged in the local distribution of gas and the sale or transportation of gas for ultimate consumption.

15. The natural gas sold by Complainants connected to the 3rd Creek System is not processed gas that is usable by an end user consumer.

16. Respondents conducted an evaluation of the 3rd Creek System in June 2017 and determined that the system is reaching the end of its usable life and intends to permanently close the system down. After this determination was made, Respondent sent notices of intent to terminate purchase contracts to the Complainants.

17. The 3rd Creek System is the only method currently available for the Complainants to move natural gas to market.

18. These notifications led to the filing of the instant Complaint.

B. Basis of the Complaint

19. The Complainants believe that the gas gathering system is a public utility under § 40-1-103, C.R.S., and therefore falls under the jurisdiction of the Commission.
20. As a public utility, Complainants believe that the Respondents have a monopoly with respect to an essential service in the area and that the proposed abandonment of this service warrants “Commission scrutiny.” 

21. The Complainants request the following relief:

a)
An order that Anadarko immediately refrain from cancelling gas purchase contracts or discontinuing operation of the Gas Gathering System until a hearing on this matter is held;

b)
declare that Anadarko is a ‘public utility’ as defined by C.R.S. § 40-1-103 and Commission rules;

c)
order Anadarko to permanently discontinue and refrain from engaging in the conduct and discontinuation of operations complained of;

d)
compel Anadarko to accept delivery of Complainants' gas into the Gas Gathering System for carriage/transmission to downstream gas purchasers at rates established by the Commission;

e)
impose appropriate civil penalties on Anadarko consistent with Rule 1302; and
f)
order such other relief as the Commission deems just and proper.

III. MOTION TO DISMISS
A. Respondent is not a Public Utility under § 40-1-103, C.R.S.
22. The Respondents make three separate arguments in their Motion to Dismiss. The first of these arguments is that the Respondent is not a public utility as defined by 
§ 40-1-103, C.R.S. 

23. Respondents argue that the Complainants, in order to establish that the 3rd Creek System is a public utility, must establish under one of two alternate grounds that:  (1) the Respondent is “operating” 3rd Creek “for the purpose of supplying the public for domestic, mechanical, or public uses,” Motion to Dismiss, p.9 para 24; or (2) 3rd Creek is “declared by law to be affected with a public interest.” Id.
24. Respondents address the second ground first by stating that there has never been an instance where a similar gas gathering system has been “declared by law to be affected with a public interest” within the meaning of § 40-1-103, C.R.S. Respondents further argue that making this finding would “herald a dramatic shift in the construction operation, and regulation of gathering systems in Colorado. Motion to Dismiss, pp.9-10 para. 27.  

25. As for the second ground, Respondents argue that § 40-1-103(1)(a)(I), C.R.S.,  requires three elements:

a)
pipeline corporation [or] gas corporation
b)
operating for the purpose of supplying the public
c)
for domestic, mechanical or public uses.

26. Respondents argue that the 3rd Creek system does not operate for the purpose of supplying the public with anything within the meaning of § 40-1-103, C.R.S.  Respondent states it uses the system for the purpose of supplying itself with raw, unprocessed wet gas, which it does not supply Complainants or any other third party.

27. In addition, Respondents argue that it does not supply Complainants with domestic, mechanical, or public uses within the meaning of § 40-1-103, C.R.S. To the contrary, they argue that Complainants supply gas to the Respondents.   

28. Finally, Respondents argue that the allegation that the 3rd Creek system is the only method for Complainants to move the gas to market is of “no regulatory consequence.” Motion to Dismiss, p. 12 para. 33.
B. Respondent is Not a Public Utility Under Commission Regulations or Decisions

29. Respondents argue that under Rule 4001(ss) of the Rules Regulating Gas Utilities and Pipeline Operators, 4 Code of Colorado Regulations (CCR) 723-4, the 3rd Creek system is not a public utility.
30. Respondents argue that under this definition to be a public utility, the 3rd Creek system must engage in “sales service” or “transportation service” which they state it does not.

31. Respondents then argue that this standard was held by the Colorado Supreme Court in Bd. of County Comm’rs of Arapahoe Cty. v. Denver Bd. of Water Comm’rs, 718 P.2d 235, 242 (Colo. 1986 ) (Denver Water Board). In the Denver Water Board case Respondents argue the Colorado Supreme Court held that the Denver Water Board was a public utility since it operated for the purpose of supplying water to customers.  Respondents distinguish Denver Water Board from the instant case due to the fact that Respondents supply gas to themselves.
32. Respondents’ state that the Commission has followed this precedent in both Proceeding No. 97F-241G Public Serv. Co. of Colo. v. Trigen-Nations Energy Co. and Proceeding No. 98C-414G, Regarding the Investigation of K N Gas Gathering, Inc.
C. Complainants Failed to State a Claim Upon Which Relief Can be Granted
33. For their final argument Respondents argue that under § 40-6-108(1)(a), C.R.S., Complainants must assert “any act or thing done or omitted to be done by any public utility, including any rule, regulation, or charge heretofore established or fixed by or for any public utility, in violation, or claimed to be in violation, of any law provision of law or of any order or rule of the commission.” § 40-6-108(1)(a), C.R.S. (Emphasis Supplied)
34. Respondents first argue that they are not a public utility therefore the Complaint is legally insufficient and fails to assert a claim or claims upon which relief may be granted.

35. In addition, Respondents claim that the Complainants fail to allege a violation of any law or of any order or rule of the Commission.

IV. RESPONSE
A. Respondent is a Public Utility Under  § 40-1-103, C.R.S.
36. Complainants make three arguments in response to the Motion to Dismiss.  The first of these arguments is that the Respondents are a public utility under of § 40-1-103, C.R.S.
37. Following the argument of the Respondents, the Complainants agree that to be found a public utility under the statute there are two grounds as stated above in paragraph 23.  

38. The Complainants argue that the Respondents are in fact declared by law with a public interest. Citing § 40-2-122(1), C.R.S., they argue that “adequate choices” must be provided of natural gas supply available to customers and that “[N]ondiscrimatory natural gas delivery” is nonetheless required (§ 40-2-122(2), C.R.S.) and that more than one natural gas supply choice is presumed. § 40-2-122(1), C.R.S. Response, p. 5 para.9.
39. Complainants argue that if Respondents are allowed to shut down the 3rd Creek System they will “shirk” their accompanying responsibilities as a monopoly. Response, p.6 para.12.
40. The Complainants then argue that due to a declaration contained in The Colorado Oil and Gas Conservation Act that there has been a public interest declared by the state legislature. § 34-60-101, C.R.S.

41. The Complainants continue with other arguments based upon The Colorado Oil and Gas Conservation Act.

B. Respondent Operates for the Purpose of Supplying the Public

42. Complaints argue that although the gas they sell to the Respondents is in an unusable form, the fact that it later sold to interstate pipelines, gas marketers, refineries, and utilities shows that it is for the purpose of supplying the public.

43. Complainants also distinguish the decisions that followed Denver Water Board by arguing the key component for the Commission to consider is whether Respondents consume the purchased gas.

44. The Complainants further argue that the Commission should reject the argument that the Respondents do not sell the gas to the public. Complainants argue that the Respondents admit that the gas is ultimately used by end users and this meets the definition of ultimate consumption.

C. Complainants Should be Allowed to Investigate

45. Finally, the Complainants argue that all relevant facts contained within the Motion to Dismiss are controlled by the Respondents. Therefore, the Complainants should be allowed to conduct an investigation into the claims made by the Respondent.

V. MOTION FOR LEAVE TO FILE REPLY
46. In their Motion for Leave to File Reply, Respondents request permission to address, what they describe as, the following incorrect statements of law and material misrepresentations of fact:

a)
The Colorado legislature has never “specifically declared” that gas gathering systems are affected with a public;

b)
The Public Utilities Commission does not administer the Colorado Oil and Gas Conservation Act;

c)
The 3rd Creek system is not a virtual monopoly;

d)
Each segment of natural gas production is not a public utility; 

e)
3rd Creek does not supply a wholesaler.

VI. OBJECTION
47. Complainants urge the Commission to deny the Motion for Leave to File Reply. Complainants believe that the generalized factual assertions and disagreements with the law do not amount to incorrect statements of law and material misrepresentations of fact.

VII. APPLICABLE LAW
48. The Colorado Legislature has defined a Public Utility in § 40-1-103, C.R.S., as follows:

40-1-103. Public utility defined
(1)
(a) (I) The term "public utility", when used in articles 1 to 7 of this title, includes every common carrier, pipeline corporation, gas corporation, electrical corporation, telephone corporation, water corporation, person, or municipality operating for the purpose of supplying the public for domestic, mechanical, or public uses and every corporation, or person declared by law to be affected with a public interest, and each of the preceding is hereby declared to be a public utility and to be subject to the jurisdiction, control, and regulation of the commission and to the provisions of articles 1 to 7 of this title.
49. The controlling statute for the Commission complaints is § 40-6-108(1), C.R.S., it read as follows:

(1)
(a) Complaint may be made by the commission on its own motion or by 
any corporation, person, chamber of commerce, or board of trade, or by 
any civic, commercial, mercantile, traffic, agricultural, or manufacturing association or organization, or by any body politic or municipal corporation by petition or complaint in writing, setting forth any act or thing done or omitted to be done by any public utility, including any rule, regulation, or charge heretofore established or fixed by or for any public utility, in violation, or claimed to be in violation, of any provision of law or of any order or rule of the commission.  
50. To the extent the Motion asserts that the Commission lacks subject matter jurisdiction, it is a Colorado Rule of Civil Procedure (Colo.R.Civ.P.) 12(b)(1) motion.  Trinity Broadcasting of Denver, Inc. v. City of Westminster, 848 P.2d 916, 924 (Colo. 1993) (Trinity Broadcasting).  

51. “Subject matter jurisdiction concerns the authority of the [Commission] to decide a particular matter.”  In re Marriage of Haddad, 93 P.3d 617, 619 (Colo. App. 2004).  In ruling on the Motion, the ALJ relies on Colorado court decisions interpreting and implementing Colo.R.Civ.P. 12(b)(1).
  

When considering a motion to dismiss based on lack of subject matter jurisdiction, the following principles apply:  Once subject matter jurisdiction is raised, the complainant bears the burden of proving the existence of the Commission’s jurisdiction to decide 

52. the case or claim.  Medina v. Colorado, 35 P.3d 443, 452 (Colo. 2001) (Medina).  A complainant may meet this burden by a prima facie showing of threshold jurisdiction.  Pioneer Astro Industries, Inc. v. District Court, 566 P.2d 1067, 1068 (Colo. 1977).  The complaint’s “allegations have no presumptive truthfulness[.]”  Medina, 35 P.3d at 452 (internal quotation marks and citation omitted).  If necessary to resolve a motion, the Commission may consider evidence outside the complaint.  Smith v. Town of Snowmass Village, 919 P.2d 868, 871 (Colo. App. 1996).  The Commission may weigh the evidence, whether adduced at a hearing or provided in writing, to “satisfy itself as to the existence of its power to hear the case.”  Trinity Broadcasting, 848 P.2d at 925.  Finally, if a complainant fails to establish that the Commission has subject matter jurisdiction, the Commission must dismiss the complaint or claim.  City of Boulder v. Public Service Company of Colorado, 996 P.2d 198, 203 (Colo. App. 1999).  Because the Commission has no subject matter jurisdiction to consider the matter, a dismissal pursuant to Colo.R.Civ.P. 12(b)(1) is not a determination on the merits of the Complaint.  

53. With respect to determining subject matter jurisdiction, Colorado courts have provided this additional guidance:  

Subject matter jurisdiction is defined as [the Commission’s] power to resolve a dispute in which it renders judgment.  …  [The Commission] has subject matter jurisdiction if the case is one of the type of cases that the [Commission] has been empowered to entertain by the sovereign from which the [Commission] derives its authority.  
Brown v. Silvern, 141 P.3d 871, 873 (Colo. App. 2005) (internal quotations and citations omitted) (Silvern).  

VIII. DISCUSSION  

54. The Respondents have presented arguments that show good cause to allow the filing of a reply to the response filed by the Complainants.

55. Respondents argue the Commission lacks subject matter jurisdiction due to 
the 3rd Creek gas gathering system not falling under the definition of a public utility under 
§ 40-1-103, C.R.S.

56. In Denver Water Board the Colorado Supreme Court replaced the common law definition of a public utility provided in City of Englewood v. City and County of Denver, 123 Colo. 290, 229 P2d 667 (1951) and  examined the definition provided in § 40-1-103, C.R.S. The court found the following section important, “for the purpose of supplying the public.” 
57. In Proceeding No. 97F-241G, Public Service Company of Colorado v. 
Trigen-Nations Energy Company L.L.L.P, the Commission addressed the definition of a public utility after Denver Water Board.  In this proceeding a 28-mile gas pipeline was being used by Trigen –Nations Energy Company L.L.L.P (Trigen) to transport gas, for a fee, to a number of third parties that were not owned or affiliated with Trigen. Previously, the pipeline had not transported gas to third parties. 
 Trigen argued that it did not hold itself out as serving or ready to serve indiscriminately all of the public and therefore was not a public utility.

58. Public Service Company of Colorado (Public Service) argued that Trigen only had to transport “gas for unaffiliated parties for compensation” to be a public utility.
  

59. The Commission rejected Trigen’s argument and agreed with Public Service. The Commission found that to be considered a public utility “does not require service to all members of the public”
.  

60. The Commission examined this statute again in Proceeding No. 98C-414G, Regarding the Investigation of K N Gas Gathering.  In this proceeding, the same pipeline was at issue with a new owner. Again, the Commission rejected the contention that to be considered a utility, a company must “hold itself out” to the public.    

61. The pipeline in the instant case is between individual well owners and the Respondents. The Respondents have a contract to purchase gas from each well owner. Contrary to the facts in the Trigen proceeding, the well owners are not paying the owner of the pipeline. It is the well owners who are paid for the sale of the gas and oil.  This relationship is not consistent with the Commission’s findings in Trigen where compensation was an element in determining that Trigen was a public utility. 

62. The Respondents are not “supplying” any third party with anything in their relationship with the well owners.  While the Commission did not find that there needed to be a holding out to the entire public, there must be some third party customers in order to be considered a public utility. The suppliers in this relationship are the Complainants not the Respondents.  Following the line of cases since Denver Water Board, the 3rd creek system cannot be considered a public utility. 

63. Complainants argue that the key component in the Trigen decisions was the fact that the pipeline in question was not a public utility because “the gas was consumed by Coors.
” For this argument the Complainants cite to Decision No. R99-847 Regarding the Investigation of K N Gas Gathering, Inc. at p.4-5.  The cited portions contain the following passages:

The Golden Pipeline was originally constructed by the Adolph Coors Company in the early 1970's as a plant line to connect some Denver-Julesburg Basin gas sources to various Adolph Coors end‑use facilities.  As such the pipeline was not used to provide service to members of the public, but was limited to serving the natural gas needs of its owner. Coors’ ownership and operation of the Golden Pipeline for its own uses, therefore, was not subject to the Commission’s regulatory powers. … As a result of these changes in ownership, the Golden Pipeline since 1995 has not been used exclusively to provide natural gas service for its owner, but has been used to provide natural gas transportation service to customers that have no corporate affiliation or relationship to the owner/operator of the pipe-line.  KNGG’s current operation of the Golden Pipeline is solely for the purpose of delivering gas to nonaffiliated third parties.

The Commission did not find that the consumption of the gas was dispositive if the pipeline was a public utility. The fact that the pipeline now served nonaffiliated third parties was the fact that changed the pipeline to a public utility. 

64. Complainants argue that the gas that they sell to Respondents eventually ends up being supplied to the public. As argued by the Respondents, this argument is without merit. It is uncontested that the gas that is purchased by the Respondents is not in a form that is passed on to the public.  The Respondents refine the gas making new products.  Again this is a difference that distinguishes the instant case from Trigen and makes the current service more consistent with the Golden pipeline when owned by Coors.

65. Additionally, the Complainants argue that the Colorado Oil and Gas Conservation Act somehow invests jurisdiction in the Commission to find that the Respondents are a public utility. This argument is also totally without merit. The Commission does not have the authority to administer provisions of the Colorado Oil and Gas Conservation Act. Hawes v. Colorado Division of Insurance, 65 P.3d 1008, 1016 (Colo.2003).

66. The Respondents also argue that the Complainants failed to state a claim upon which relief can be granted.  The Complaints failed to address this argument in any filing.

67. Respondents state that since they are not a utility and since the Complaints fail to cite a violation of any law, order, or rule of the Commission committed by the Respondents, the Complainants failed to state a claim upon which relief can be granted.

68. The undersigned ALJ finds that even if for some reason the Respondents were found to be a public utility, the Complaint is deficient due to its failure to cite any violation of any law, order, or rule of the Commission committed by the Respondents and could be dismissed for this fact alone.

69. Complainants have failed to show that the Commission has subject matter jurisdiction in the above captioned matter and therefore the Complaint shall be dismissed. 

IX. ORDER
A. The Commission Orders That:  

1. The Motion to Dismiss filed by Kerr-McGee Gathering LLC, Western Gas Holdings LLC, and Anadarko Petroleum Corporation. (Respondents) on October 6, 2017 is granted.

2. The Formal Complaint filed by HRM Resources II, LLC: Renegade Oil & Gas Company, LLC: KP Kauffman Company, Inc.; Great Western Operating Company, LLC; Smith Energy Corporation; Goodwin Energy Management, LLC; Overland Resources, LLC; Becca Oil, LLC; Fahey Oil & Gas; Natural Resources Group, Incorporated; S&D, LLC; Schreider & Company, Inc.; and Timberline Energy, Inc. (Complainants) against Respondents on September 6, 2017 and amended on September 21, 2017 is dismissed.

3. Respondents’ Motion for Leave to and Reply to Complainant’s Response to Motion to Dismiss filed on November 6, 2017 is granted.

4. Complainants’ Objection to Respondents’ Motion for Leave to File Reply in Support of Motion to Dismiss Amended Complaint filed on November 14. 2017 is denied.

5. The proceeding is now closed.

6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

7. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

 

a.)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

 

b.)
If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

8. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded..  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


ROBERT I. GARVEY
________________________________
                     Administrative Law Judge




�  Rule 4 CCR 723-1-1001 states, in relevant part:  “Where not otherwise inconsistent with Title 40 or [the Commission’s Rules of Practice and Procedure, 4 CCR 723 Part 1], .... an administrative law judge may seek guidance from or [may] employ the Colorado Rules of Civil Procedure.”    


� Proceeding No. 97F-241G Public Service Company of Colorado v. Trigen-Nations Energy Company L.L.L.P,  Decision No. C98-687,p. 3-5.. 


� Id.. at p.6, para. 2 b 


� Id. 


� Id.. 


� Response, p. 12, para 31. 


� Proceeding No. 98C-414G, Decision No. R99-847, p.4-5 issued August 5, 1999.
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