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I. STATEMENT
1. On July 11, 2017, Black Hills/Colorado Electric Utility Company, LP (Black Hills or Company) filed Advice Letter No. 742.  Black Hills filed the Advice Letter pursuant 
to Commission Decision No. C16-1140, issued on December 19, 2016, in Proceeding 
No. 16AL-0326E, which directed Black Hills to file a Phase II base rate proceeding on or before July 7, 2017.
  In support of the Advice Letter filing, Black Hills also included the direct testimony and exhibits of five witnesses, including that of Mr. Fredric C. Stoffel, Mr. Bret A. Jones, Mr. Douglas N. Hyatt, Mr. Charles R. Gray, and Mr. Michael J. Harrington.  

2. In Black Hills’ recent Phase I rate case, the Commission authorized Black Hills to increase its base rate revenues by $636,267 through the implementation of a General Rate Schedule Adjustment (GRSA) of 2.3552 percent. The Commission also approved an extension of the Clean Air-Clean Jobs Act (CACJA) Rider for the purpose of collecting the costs associated with Black Hills’ investment in a new LM 6000 gas-fired generating unit (approximately $528,000). The combined result of the approved GRSA and extended CACJA Rider was an annual revenue increase, effective January 1, 2017, of approximately $1.2 million.

3. This is a “Phase II” rate case that will design rates for all customer classes.  Rates are designed to recover base rate revenues previously approved by the Commission in the Phase I rate case and eliminate the current GRSA.  The proposed effective date of the tariffs in the initial Advice Letter No. 742 filing is August 11, 2017.

4. Black Hills provided the Notice of Filing of Cost Allocation and Rate Design Based Upon the Approved Revenue Requirement from Proceeding No. 16AL-0326E, Including the Roll-in of Certain Costs Currently Recovered Through the Transmission Cost Adjustment and Purchased Capacity Cost Adjustment, and Revised Construction Allowances for All Customer Classes in Colorado P.U.C. No. 8 and 9 Electric Tariffs to customers pursuant to 
§§ 40-3-111 and 40-6-111, C.R.S.  The Company summarizes the following key aspects of Advice Letter No. 742:

1)
reallocate among customer classes the base revenues requirement approved by the Commission in Proceeding No. 16AL-0326E;

2)
roll-in to base rates the revenue collections for General Rate Schedule Adjustment (GRSA) and reset the GRSA factor to 0%;

3)
roll-in to base rates test year costs for the Transmission Cost Adjustment (TCA);

4)
roll-in to base rates test year costs for the Purchased Capacity Cost Adjustment (PCCA) and revise the PCCA based upon customer class allocators for the test year;

5)
design base rates based on cost causation principles, that result in higher customer charges for residential customers including those under 
net-metering, and inclining block energy charges for residential regular customers with monthly usages above 500 kWh;

6)
provide a separate rate for customers eligible for a medical exemption that has a year-round single energy charge, as an alternative to inclining block rates;

7)
revise the Clean Air-Clean Jobs Act (CACJA) adjustment based on customer class allocators for the test year;

8)
amend the Time of Use (TOU) pilot for large commercials to make it permanently available;

9)
implement a TOU pilot for low-load factor small commercial customers, currently billed on the Small General Service Demand Rate Schedule;

10)
revise the construction allowances for extension of electric distribution facilities for all customer classes, based on an embedded-cost calculation method;

11)
add a Miscellaneous Service Fees sheet; and

12)
make textual and housekeeping-type tariff revisions that do not affect customers’ bills.

II. PROCEDURAL HISTORY

5. By Decision No. C17-0652, issued August 10, 2017, the Commission found good cause to suspend the effective date of the tariff pages submitted with Advice Letter No. 742 for 120 days from the proposed effective date and to set matter for hearing before an administrative law judge (ALJ). 

6. By Decision No. R17-0771-I, issued September 22, 2017, it was found necessary to further suspend the effective date of these tariffs for an additional 90 days or, in this proceeding, to March 9, 2018.

7. By Decision No. R17-0671-I, issued August 17, 2017, LaFargeHolcim (U.S.) Inc. (LaFargeHolcim) and Western Resource Advocates (WRA) were granted intervenor status in the proceeding.  The timely interventions of right filed by the Office of Consumer Counsel (OCC) and Staff of the Public Utilities Commission (Staff) were also noted.

8. By Decision No. R17-0771-I, issued September 22, 2017, the Board of Water Works of Pueblo, Colorado (Board), the City of Pueblo, Colorado (City of Pueblo or City), Colorado Solar Energy Industries Association (CoSEIA), the Colorado Springs Utilities/Southern Delivery System (Utilities/SDS),
 County of Pueblo (Pueblo County), Energy Outreach Colorado (EOC), and the Fountain Valley Authority (FVA) were also granted intervenor status in the proceeding.
  The timely intervention of right filed by the Colorado Energy Office (CEO) was also noted.

9. By Decision No. R17-0771-I, issued September 22, 2017, a procedural schedule was established and a hearing was scheduled to commence on November 27, 2017.  At the scheduled time and place, the hearing was convened.  All parties appeared and participated through counsel.  Hearing Exhibits 1 through 31, 33 through 56, 58 through 61; 63 through 69; and 71 and Confidential Hearing Exhibits 8C and 12C were identified, offered, and admitted into evidence.  Exhibits 32 and 57 were marked for identification but not offered for admission.  Exhibit 62 and 70 were identified, offered, and not admitted into evidence.

10. On December 20, 2017, LaFargeHolcim filed a closing statement of position (SOP).  On December 21, 2017, Black Hills, CEO, CoSEIA, the County, EOC, Public Intervenors, WRA, OCC, and Staff filed closing SOPs.

11. The parties to this proceeding are Black Hills, the Board, the City of Pueblo, CoSEIA, FVA, LaFargeHolcim, Pueblo County, Utilities/SDS, WRA, CEO, OCC, and Staff.

12. The undersigned ALJ has considered all arguments and evidence presented, even if such argument and/or evidence is not specifically addressed herein, in reaching this Recommended Decision.  

13. Following conclusion of the hearing, some parties filed proposed findings supporting litigated positions in response to the invitation and request of the undersigned ALJ.  Those findings are filed in the proceeding and may have been used to assist in drafting this Recommended Decision.  Portions of such findings are found, adapted, accepted, and rejected without incorporation or attribution.

14. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

III. PUBLIC COMMENTS

15. Pursuant to Decision No. R17-0786-I, issued September 27, 2017, a public comment hearing was held in Pueblo, Colorado on October 12, 2017. For those not wishing to attend in person, alternative means of submitting comments were also addressed. The hearing was well attended and 26 people provided oral public comment.  For ease, efficiency, and thoroughness, written comments were accepted in the form of exhibits submitted during the comment hearing, in addition to oral comments.  
16. Approximately 300 written public comments have also been filed in the proceeding.

17. The Commission accepts comment in many proceedings and has distinguished public comment from evidence.  Rule 1504, 4 Code of Colorado Regulations (CCR) 723-1 of the Commission’s Rules of Practice and Procedure, grants discretion to the presiding officer as to the nature and treatment of public comments in the record.  Public comments in this proceeding, while part of the administrative record, were not ordered to be part of the evidentiary record.  Correspondingly, they were not received subject to evidentiary standards or cross-examination.  

18. Public comments in this proceeding are submitted for the Commission’s general information and to encourage the Commission to exercise discretion in the matter.  Additionally, particularly when received earlier in the proceeding as were many here, parties to the proceeding that present evidence might inform their presentation based upon comments received.  The Commission’s administrative record including all comments is publicly available.  
19. This informal process encourages public input without subjecting commenters to the litigation process.  Public commenters are not parties to the proceeding, but they can still influence the presentation of evidence by parties as well as the exercise of discretion by those ultimately reaching a decision.  The nature of public comment sessions would drastically differ if comments were included in evidence.  Those commenting might be more likely limited in what they are allowed to say and be subjected to cross-examination or discovery processes.  Such considerations dictate that public comments not be evidence in the proceeding.

IV. INTRODUCTION OF POLICIES GUIDING A DECISION

20. Several parties address policy matters applicable in this proceeding, directly or indirectly.  Some positions address multiple issues below and are introduced here.

21. In absence of reason for departure, the Commission should apply policies through methodologies that permit the Commission, customers, and the public to compare otherwise comparable utilities.  Whereas the Commission attempts to fill the void of direct competition through regulation, comparability may prove beneficial, and in any event, serves to narrow otherwise justified distinctions based upon methodology. 

22. In instances, Black Hills does not want to be compared to Public Service Company of Colorado (Public Service) (e.g., use of the minimum intercept method), but in other times it does (e.g., relating to tiered rates, Public Service’s residential  time of use (TOU) pilot program, and construction allowances).  Obviously, Public Service is not Black Hills and Black Hills is not Public Service.  Yet, it is abundantly clear that the parties to this proceeding, other customers, and the public compare utilities based upon equated service offerings without always considering the foundation for comparison.  Where departure is unnecessary or unwarranted, consistency in policies based upon statewide concerns may aid comparison or avoid harm from comparison.

23. The Commission is also ever mindful of fundamental fairness to all affected by adopted rates as a result of balancing interests in the ratemaking process.  However, it is perhaps never more clear than in the resolution of issues below.  In several aspects, advocacy interests encourage adoption of diametrically opposed outcomes.  Among other concerns, utilities understandably strive for certainty of recovering authorized returns and protecting future interests while customers understandably strive for certainty and predictability in the costs of electric service. 

24. The Commission must proceed with extreme caution when altering the integrity of informed decisions implemented in reliance upon previous policies.  Where the application of public policy incents a response, the Commission must be cautious in affecting the planned or intended outcomes of decisions creating the incented response.  This is particularly so when the term of the decision consequences does not align with the incentive or significant capital is expended relying upon existing policy.  To permit otherwise could amount to a bait and switch, jeopardizing effectiveness of future policy-based incentives.  Consistently, advocacy of utility providers must not be allowed to abuse monopoly power to avoid the consequence of past Commission decisions.  

25. The Commission does not adopt public policy exclusively or in a vacuum when exercising its constitutional and statutory powers.  Without limitation, it is notable that the People of the State of Colorado also adopt policies through ballot measures proposing changes to the state constitution or state statute and the Colorado Legislature adopts policies through enactment of statutes.  The Commission plays an integral role in orchestrating the development and implementation of public policy in public utility matters to further the public interest within its scope of jurisdiction.  

26. Turning to ratemaking more specifically, the following adaptation of Staff’s summarization of foundational ratemaking principles guides the remainder of this Recommended Decision: 

a)
The touchstone of ratemaking is that modeled costs of service provide the foundation for rate design. 

b)
It is in the public interest to have equitable, stable, clear and transparent rates. Utility rates may deviate from cost causation principles when it is in the public interest to do so.
 

27. The concept of economically principled rate design expressed by Staff is important to preserve fundamental fairness and has a profound impact on the choices made by customers and the utility. 

V. COST OF SERVICE AND RATE DESIGN  

28. Black Hills’ last Phase II rate proceeding was in Proceeding No. 12AL-1052E. In 2013, the Commission stated that the approach for assigning distribution plant costs could be improved, and noted that the Company’s installation of Advanced Metering Infrastructure (AMI) meters would enable the Company to gather data to be used as load research for determining cost allocation factors in the Company’s next Phase II rate case.

29. Black Hills utilized data from AMI meters that were deployed to all Company customers prior to the Test Year ending December 31, 2015. Black Hills has deployed AMI meters to all customers of the Company and energy consumption data is recorded by each AMI meter in 15-minute intervals of time. The 15-minute intervals from each meter have been aggregated by each “rate identification code” to produce total energy consumption by “rate ID” for every 15-minute interval of the Test Year.

30. The availability of AMI meter data has improved the accuracy of the load research information relied upon by Black Hills to prepare its Class Cost of Service Study (CCOSS). AMI interval data was aggregated to determine the hourly customer class demand. Black Hills’ load study was able to use “census-level” data—that is, AMI meter data from every metered customer. This means that there is actual data for every customer taking metered service. 

31. Black Hills' witness Mr. Charles Gray's direct testimony
 and rebuttal
 testimony describe Black Hills' CCOSS and cost allocations.  The Company's CCOSS is Rebuttal Attachment CRG-6.  Black Hills describes the CCOSS as having three main steps - functionalization, classification, and allocation.  

32. Functionalization identifies the operational source where the costs are incurred, either directly or indirectly.  Components are:  production, transmission, distribution, customer service, and administrative and general.

33. Classification refers to the separation of costs according to the usage characteristic that drives the cost.  The principal cost classifications are demand, energy, and customer-related costs.  Demand costs are costs that arise as a result of the rate of power consumption over a short period of time (usually 15 minutes to an hour).  Energy costs are those costs that result from the volume of energy supplied over time.  Customer costs are costs that vary as a function of the number of customers.

34. For purposes of cost allocation and rate design, Black Hills has grouped customers into classes (e.g., residential, small general service, large general service, large power service, lighting, and irrigation) according to their usage patterns, demand levels and service characteristics. Each class’s revenue requirement was determined by assigning, or allocating, the detailed components of Black Hills’ revenue requirement to individual classes using allocation factors that reflect the nature of the particular cost component being allocated. Black Hills’ total cost of service was distributed among the various customer classes so that the sum of the class revenue requirements equals the Company’s total revenue requirement. This type of cost study is generally referred to as a “fully distributed” cost of service study since all Company costs that make up the revenue requirement are allocated to classes.

35. Those class-allocated costs in the customer category then provide the basis for setting the monthly fixed component of the customer bill (i.e., customer charge).  Those remaining class-allocated costs provide the basis for setting volumetric based (i.e., usage based) and other miscellaneous charges included in the customer bills. 

36. Except as modified by this Recommended Decision, the Company’s CCOSS provides an assessment of class cost responsibility that was derived using AMI-based load research and allocation factors. 
A. Application of Minimum Intercept Method

37. Black Hills’ has been permitted by the Commission to use the minimum intercept method to allocate costs to its customers which results in a portion of the costs of Black Hills’ distribution system to be allocated to Black Hills’ customer charge rather than to the volumetric charge.  Noting that the minimum intercept method has been previously approved by the Commission, Black Hills states that this method is appropriate for cost allocation because minimal distribution facilities are required by customers regardless of demand.
38. Black Hills witness Mr. Hyatt states that the minimum intercept method is described in the National Association of Regulatory Utility Commissioners Electric Utility Cost Allocation Manual (NARUC Manual) and is a method for allocating distribution costs to the customer fixed charge.  The intent of the method is to show the relationship of average embedded unit costs to asset sizes in order to allocate the customer and the demand components of distribution plant.
  This method assigns fixed costs to customers, establishing the cost to connect to the distribution system, regardless of demand.
  Mr. Hyatt states that this method of allocation is appropriate because the Company must maintain a distribution system regardless of how much, if any, energy a customer consumes, as is the case of distributed generation or seasonal cabins.

39. Specifically, the minimum intercept method applies trend line analysis to apportion the costs of fixed distribution plant-in-service assets in Federal Energy Regulatory Commission (FERC) Accounts 364 through 368 to customer fixed charges and to demand charges.
  The costs in FERC Accounts 364 through 368 are classified as primary (connecting line transformers to substations) or as secondary (connecting line transformers to, but not including, service laterals) by individual asset type through the Primary and Secondary Cost Study.  The Company states that it categorized costs in FERC Accounts 364 through 368 in the same manner as was approved in its 2012 Phase II rate case.
  
40. Mr. Hyatt also notes that in this proceeding, Black Hills used booked costs rather than replacement costs.  In previous proceedings, the Company used replacement costs.  Black Hills states that using booked costs aligns with its approach in the Phase I case and is less complex because it relies on the actual costs incurred for the assets.

41. In Answer Testimony, EOC witness Mr. Marcus asserts that Black Hills erred in certain applications of the minimum intercept method.  On Rebuttal, Black Hills revised its calculations of wood poles, re-calculated the conversion of circuit feet relative to the number of conductor feet, and revised the formula for the polynomial trend lines worksheet for Plex Underground Conductors.  As a result, Black Hills revised its allocations as follows:
 
	
	Corrected Attachment DNH-8
	Rebuttal Attachment DNH-12

	Account
	Description
	Customer
	Demand- Compone
	Customer
	Demand- Compone

	364
	Pole/Tower/Fixture
	27.34%
	72.66%
	16.74%
	83.26%

	365
	Overhead Conductors and
	32.56%
	67.44%
	14.02%
	85.98%

	366
	Underground Conduit
	25.87%
	74.13%
	25.87%
	74.13%

	367
	Underground Conductors and
	53.27%
	46.73%
	49.86%
	50.14%

	368
	Line Transformers
	44.81%
	55.19%
	44.81%
	55.19%


42. Integral to the minimum intercept method is the choice of trend lines applied to the cost data for each category, as the point at which the trend line intersects the y-axis of the graph determines the cost of the asset at zero demand, and therefore, the assignable fixed cost of the asset.  Mr. Hyatt explains that Black Hills used three criteria in determining which trend line to use:  whether the y-intercept is a positive number, if the y-intercept is less than the booked cost, and if there is correlation between average booked cost to size or capacity of the asset.  EOC witness Mr. Marcus criticized Black Hills’ choice of trend lines, stating that by requiring a positive y-intercept, Black Hills assumes economies of scale for all facilities and eliminates the possibility of zero fixed customer cost for the asset.
   Mr. Hyatt counters that in some cases the relationship between average cost and size or capacity is not linear, so it is necessary to apply an r-squared factor, which will result in a positive fixed cost of the asset.

43. Black Hills states that allocating 100 percent of the costs of distribution assets of FERC Accounts 364 through 368 to volumetric rates is contrary to good public policy because it shifts the burden of those costs onto higher use customers, creating an intra-class subsidization.  Furthermore, Black Hills states that it is requesting allocation of less than 50 percent of the distribution costs to fixed charges. 
Staff states that although the minimum intercept method may be acceptable, its use should not dictate rate design.  Staff’s position is that the Commission should order rates based on principles of cost causation but that when public interest deems it desirable to deviate from those principles, the Commission should do so.  Furthermore, Staff maintains that rates should be charged on a volumetric basis whenever possible, in order to provide price signals to customers. Staff asserts that using fixed monthly charges to recover distribution costs can lead to 

44. over-investment in distribution infrastructure and that volumetric rates equal to the long-run marginal cost should be used to recover all costs, including shared distribution costs.
45. EOC opposes the use of the minimum intercept method, stating:  (1) there is not sufficient correlation between the distribution facilities that are apportioned and whether or not a customer uses electricity; (2) Black Hills’ use of the minimum intercept method is an anomaly among rate-regulated utilities in Colorado; and (3) an increased customer fixed charge has not been shown to outweigh the public interest of allowing customers to control their utility bills and energy efficiency.
46. Although the minimum intercept method is included in the 1992 NARUC Manual, EOC states that the manual serves as a survey of methodologies, not as a recommendation for use of a methodology.
47. EOC maintains that the minimum intercept method is flawed in theory and from a ratemaking perspective.  The minimum intercept method, according to EOC, describes the hypothetical cost of a system that has zero demand.  EOC finds fault with this method stating that the method incorrectly assumes that infrastructure is built to serve individual customers, but that neither individual customer connections nor disconnections drive the amount of distribution costs, with regard to poles and wires.  Furthermore, EOC states that Black Hills assigned incorrect trend lines when developing costs using the minimum intercept method and that there are errors in the Company’s treatment of capacitors and transformers in its minimum intercept method analysis.
48. Noting that the minimum intercept method increases the customer fixed charge, EOC maintains that a higher fixed charge reduces risk of revenue requirement recovery for the Company, but that if the Company fails to recover its costs, it can adjust rates in its next rate case.  EOC states that Black Hills does not face a revenue recovery risk that is different from its other affiliates, which do not use the minimum intercept method.  Furthermore, the minimum intercept method is not used by other regulated electric utilities in Colorado.  Specifically, EOC points out that Public Service allocates 100 percent of Accounts 364 through 368 to volumetric rates.
49. EOC argues that lowering the fixed charge and increasing the volumetric charge makes it easier for customers to conserve energy.  EOC states that use of the minimum intercept method results in a fixed customer charge that harms low-income customers, which EOC asserts comprise 39 percent of households in Black Hills’ territory,
 and low-energy use customers, and is therefore not in the public interest.
  EOC recommends that Black Hills’ fixed charge be set at $9.00.  
50. EOC maintains that, contrary to Black Hills’ assertion that if the minimum intercept method is not used there would be a $5.1 million cost shift from residential and small general service customers to commercial, industrial, and lighting customers, the shift is half of that amount.
51. Should the Commission choose to allow Black Hills to use the minimum intercept method in this proceeding, EOC states that there are errors in the application of the methodology itself:  the choice of trend lines, the classification of capacitor costs, and the inclusion of all transformers in the analysis.
52. EOC recommends that if the Commission rejects the minimum intercept method, it still approves limited mitigation for certain net-metered, LPS, and lighting rate classes.  If the Commission approves the minimum intercept method, EOC states that a mitigation strategy is necessary for both the fixed and volumetric portions of customer bills.
53. OCC recommends that that Commission reject use of the minimum intercept method and require Black Hills to recover costs through volumetric rates, stating that this 
will not deprive Black Hills of revenue it is authorized to recover and will result in fair, just, 
and reasonable customer rates.  OCC maintains that using the minimum intercept method disproportionately and unfairly increases the monthly bills of the residential and small general service non-demand customer classes.
54. In support of its position, OCC states that Public Service does not use the minimum intercept method and that although the Commission has previously authorized its use by Black Hills, the Commission is not bound by a previously authorized methodology when it has a reasonable basis to use a different one.
55. OCC witness Dr. England provides an analysis showing that if all distribution costs are assigned to volumetric rates, the Company breaks even with residential customer usage at 604 kWh per month.  He asserts that the average residential monthly use is 610 kWh per month, but that more than 60 percent of that class use less than 604 kWh per month.  Therefore, the majority of the residential class benefits if the minimum intercept method is not used and the Company retains its ability to earn its revenue requirement.

WRA states that the Commission should reject Black Hills’ use of the minimum intercept method in this proceeding because the methodology results in higher fixed costs that disadvantage low-use customers (who are often low-income customers), weaken price signals 

56. that encourage conservation, and undermine State energy conservation and greenhouse gas reduction policy.  WRA characterizes the use of the minimum intercept method as a means through which a utility can minimize its revenue recovery risk through high fixed costs.  Furthermore, WRA asserts that the fixed charge proposed by Black Hills, as a result of using the minimum intercept method, would be one of the highest in the nation. 
57. WRA notes that Black Hills is the only regulated utility in Colorado that uses the minimum intercept method and that no other Black Hills affiliate employs it.  Acknowledging that the minimum intercept method was approved in previous decisions, WRA states that reasonable cause exists to reject it in this proceeding because, as EOC notes, the method is “based on flawed assumptions and concepts of utility economics.”

58. WRA maintains that Black Hills’ fixed charge is higher than that of other Colorado utility’s because the minimum intercept method leads to recovery of a higher percentage of distribution costs through the customer fixed charge.  WRA maintains that customer costs should include only metering, billing, and customer service.  If the minimum intercept method is rejected, WRA estimates that the residential class fixed charge would fall from the current $16.50 to $9.01.
The Public Intervenors’ position is that rate design considerations should not determine the method used for cost allocation and that such allocations should be based on cost causation.  For that reason, the Public Intervenors support Black Hills’ use of the minimum intercept method because Public Intervenors believe that it appropriately accounts for the facilities investments a utility must make to connect a customer to the distribution system.  The 

59. Public Intervenors state that lines, poles, and transformers are independent of a customer’s specific demand and that a utility must make investments to maintain a minimal distribution system, regardless of demand.  Furthermore, the Public Intervenors maintain that a significant portion of this investment is directly related to the number of customers and their geographic dispersion.  
60. In reviewing the allocation of costs in Accounts 364 through 368, the Public Intervenors note that more than 80 percent of overhead conductor and pole, tower, and fixture costs are allocated as demand related in Black Hills’ proposal.  The Public Intervenors state that “it would be unreasonable to arbitrarily force these classifications to 100% demand-related.”
  The Public Intervenors further state that the minimum intercept method tracks costs so that the result is fair to all customer classes.
61. The Public Intervenors, with an acknowledgement of Colorado law applicable to the doctrine of stare decisis, assert that the Commission’s decisions in 2004
 and 2012
 should be the guide for the decision in this proceeding because there has been no change in the underlying circumstances. For this reason, the Public Intervenors state that those decisions should be given “great weight” in this proceeding.  Additionally, the minimum intercept method is accepted in a number of other states.
The Public Intervenors state that the NARUC Manual is an authoritative source that includes the minimum intercept method, although the manual does not require a specific 

62. method for allocating Accounts 364 through 368.  The Public Intervenors also object to EOC witness Marcus’ criticism of the NARUC Manual.
63. Although Pueblo County does not offer a position on the minimum intercept method specifically, it does encourage the Commission to set lower fixed and demand charges, with higher volumetric charges.  This would encourage energy efficiency and conservation measures.
64. CEO opposes the use of the minimum intercept method, stating that using it results in higher fixed customer charges. CEO states that with higher fixed charges, customers are less able to control energy spending through conservation, energy efficiency improvements, or investment in distributed generation.  CEO asserts that Black Hills favors a higher fixed charge in order to reduce its revenue recovery risk, but that is not consistent with the public interest.

65. CoSEIA recommends that the Commission reject the fixed charge increases that result from use of the minimum intercept method and adopt proposals by Staff, OCC, WRA, and CEO to reduce the fixed charges.  High fixed charges, states CoSEIA, run counter to State policy, such as Amendment 37, and are unfair to residential, low-income, and commercial and industrial customers who would like to invest in distributed generation and energy efficiency measures, or who wish to conserve energy.

1. Discussion
The fundamental starting point in determining how costs in FERC Accounts 364 through 368 should be assigned is that minimum distribution system analyses and 100 percent 

66. allocation to the demand component are both acceptable forms of cost allocation.  While the parties argue about the extent of use in Colorado and elsewhere, the evidence shows the minimum intercept method is neither used by any other utility in Colorado nor any affiliate of Black Hills.
  It is clearly not the only rate making methodology and the Commission approved a different methodology for Public Service.

67. The question in this proceeding is which process is appropriate when weighing public policy, public interest, and utility revenue recovery concerns. 
68. The Commission first approved use of the minimum intercept method of allocating between customer-related and demand-related costs by Black Hills in Decision No. C04-1060 issued September 3, 2004 in Proceeding No. 03S-539E.
69. By Decision No. C13-0794 issued June 28, 2013 in Proceeding No. 12AL-1052E, the Commission approved continued use of the minimum intercept method; however, implementation was limited at least in part through mitigating requirements of ¶ 104 of Decision No. R13-0562 issued in Proceeding No. 12AL-1052E on May 14, 2013.  
70. In Decision No. C16-1075, issued November 23, 2016 in Proceeding 
No. 16AL-0048E, the Commission approved a broad settlement that resolved a Phase II rate case for Public Service, at least in part, upon the reasonable assignment and allocation of costs in the CCOSS for use in rate design.
  That settlement continued the 2009 allocation of distribution (and as opposed to service laterals) based upon demand.

71. Black Hills states that there have been no changes in its plant accounting method for Accounts 364 through 368 since the Commission approved the minimum intercept method in the previous proceedings, so there is no reason for the Commission to disallow use of the minimum intercept method in this proceeding. However, the Commission is not bound by its previous decisions “when a reasonable basis exists to depart from a previous decision.”
 

72. The minimum intercept method has a quantitative appeal in that the goal is to determine what a zero-demand system would cost, theoretically providing a view of what fixed costs should be for each rate class.  However, as was demonstrated in this proceeding, the minimum intercept method requires decisions as to which trend lines are applied to data.  Black Hills employs three criteria for choosing trend lines: (1) whether the resulting minimum cost (the y-intercept) is greater than $0; (2) whether the resulting minimum cost (the y-intercept) is less than the booked average cost of the asset; and (3) the correlation between the size of distribution plant and the average unit cost.  Black Hills maintains that a negative minimum cost is not possible but EOC asserts that by eliminating negative values in the analysis, Black Hills assumes economies of scale for all equipment, which EOC states is not correct.  Therefore, the costs established by the minimum intercept method are a function of the trend lines that are chosen.

73. The minimum intercept method is not a straightforward calculation because there is an element of subjectivity in the modeling process. 

74. Several parties argue that use of the minimum intercept method results in a very high fixed cost component of customer bills as compared to Public Service or other utilities.  Several parties argue the disproportionate impact of higher customer charges on lower income customers and that such increases are contrary to other public policy goals.

75. Black Hills acknowledges that the basic reason why the Company's monthly customer charge is higher than Public Service's customer charge is because the minimum intercept method used by Black Hills results in the allocation of a percentage of fixed distribution costs to be recovered through the customer charge component of the rate structure.
  Furthermore, Black Hills also acknowledges that the fixed charges as proposed will not be sufficient to revenue recovery and will need to make up the difference through volumetric charges.

76. Several parties oppose use of the minimum intercept method to establish rates on differing stated grounds.  While the Commission has historically allowed Black Hills to use the minimum intercept method to design rates, use of that method in this proceeding results in customer charges continuing not to be based upon cost of service and are not just and reasonable without substantial offsetting mitigation.

77. Thirteen years after the Commission first authorized the use of the minimum intercept method, Black Hills does not even advocate full implementation because it supports the 50 percent mitigation proposal to largely offset the acknowledged cause of the substantially higher customer charge.  No party supports adoption of rates to recover the cost of service based upon the method in this proceeding (and it is not clear they ever will).  If approved to continue subject to mitigation in this proceeding, rates designed to recover costs of service would at least remain years away.  

78. Black Hills acknowledges that the intent of the Phase II proceeding is undermined by employing a rate mitigation and straying from the CCOSS.  Black Hills further states that its goal is to use the Company’s CCOSS.
  If the minimum intercept method is not used, the CCOSS can be used and rate mitigation is not necessary.

79. Principally, the undersigned agrees with the expression of Mr. Stoffel that customers pay (and thus care about) bills rather than rate components.  Thus, understood decreases in fixed rates exactly offset by increases in volumetric rates based upon hypothetically stipulated volumes should give no one cause for celebration or concern.  However, ratemaking 
is more complicated and public policy considerations primarily for low-income customers and incentivizing conservation support the Commission mindfulness of the level of fixed charges.  

80. Presiding as Hearing Commissioner, Chairman Ron Binz summarized:

Cost allocations are fraught with difficulties when attempting to spread certain costs, particularly investments and expenses that are used by all customer classes.  While certain utility activities can be directly attributed to specific categories of rate elements, a significant fraction of these costs cannot be assigned.  Throughout the utility industry, be it gas, electric, and telephone, certain infrastructure is shared and used by all parties.  Moreover, the classification of these costs to usage and fixed categories has no clear cut answers.

This balance of policy interests here is also consistent with this view and the Commission’s rejection of the minimum intercept system for Public Service’s gas department.
  

Exercising legislative functions to reject the mitigation plan (addressed below) and allocating FERC Accounts 364 through 368 costs and return as 100 percent-demand related will allow the Company to implement economically efficient cost of service rates in this proceeding.  Thus, the need for yet another cycle of combined litigation of allocation 

81. methodology and mitigation can be avoided and equitable, clear, and transparent rates designed to recover full class costs of service can be achieved.
82. Black Hills will be ordered to calculate revenue requirements without the use of the minimum-intercept distribution classification method for Accounts 364 through 368, in accordance with the discussion above.
B. Class Revenue Requirement Mitigation

83. The derived class cost assignments produced by Black Hills’ CCOSS would have resulted in large increases to some rate classes and decreases to others. The imposition of significantly higher or lower rates could cause customers surprise and concern. Sudden and significant changes in rates could impose challenges on customers. To maintain some rate stability and predictability, the Company proposed to mitigate the increases and decreases.  However, Black Hills stated that if the minimum intercept method is rejected by the Commission, it would withdraw its proposed 50 percent mitigation strategy and advocate using the full cost of service in this Phase II rate design case.

84. The Company’s mitigation strategy is to reduce base rate increases and decreases that would have occurred based on the CCOSS by 50 percent. For example, in the Company’s rebuttal case at full cost of service, the residential regular subclass (RS-1) would be due a 15.1 percent increase while the Small General Service (SGS) Non-Demand subclass would be due a 29.6 percent decrease. Under Black Hills’ mitigation strategy, both the increase and decrease would be adjusted to 50 percent of those levels produced by the CCOSS. Black Hills then used the mitigated CCOSS to develop rates for each subclass. 

85. Black Hills disagrees with Staff’s phased-in mitigation approach.  The Company continues to advocate for gradualism to provide stability and predictability of rates.  Stating Staff’s approach would result in changes that are too “significant” for customers; Black Hills supports its proposed method of adjusting rates by 50 percent of the results of its CCOSS.  Further, Staff does not provide any detail as to the application of its phase-in proposal.

86. Staff observes that Black Hills’ proposal basically cuts in half the rate increase 
or decrease for each class.  Staff states that while it agrees with the principle of gradualism, there should be a specific plan to eliminate the subsidies in the future.  Therefore, Staff proposes a transition to fully cost-based rates over a three-year period.  Under the principle of cost causation, costs should be aligned so that the customers causing certain costs are the same ones paying for them. The Company’s rate mitigation proposal clearly leaves the residential and large power customers subsidized by the small and large commercial classes for some unknown period of time.  As a result, Staff finds that the Company's proposal is arbitrary and not well supported.  The Company did not provide any studies or support for the rate mitigation strategy. More importantly, the Company did not provide a plan for moving towards fully cost-based allocations in the future. The Commission has previously rejected the use of this 50 percent mitigation approach in favor of the full cost of service.
  Staff believes that in this proceeding a mitigation strategy is appropriate, but only if it moves the Company to full cost of service in a transparent manner and in a reasonable timeframe.  Staff recommends that the Commission order the Company to work with Staff and other parties to design rates to accomplish a three-year phase-in to full cost of service to be presented at a technical conference.

87. EOC states if the minimum intercept method is rejected, it will support mitigation for the customer classes that would see significant increases.  EOC continues to support a mitigation strategy to reduce rate shock by capping the rate increase at 11.84 percent and funding the mitigation solely by classes that see a rate decrease. EOC would also not oppose a phased-in, focused mitigation plan for customers seeing an increase over the average increase.

88. In the alternative, EOC states that if the Commission were to approve the minimum intercept method as a means to allocate distribution costs, then a mitigation strategy for all customers and particularly residential customers is necessary.  This strategy should include requiring the Company to mitigate both the fixed and volumetric portions of customer bills. If a phased-in mitigation approach is preferred, it must be significantly longer than the three years proposed by Staff. 

89. OCC argues that the elimination of the minimum intercept method would obviate the revenue requirement mitigation that Black Hills proposes because the customer charge for the residential class would be calculated to be $9.01/month and the energy charges, while higher than proposed by Black Hills, would cause more of the customer’s total bill to be under the customer’s control.  Absent the use of the minimum intercept method, OCC supports a CCOSS without any rate mitigation.  OCC advocates for the full cost of service for each customer class and subclass of customers being used to set their respective rates. The OCC opines that using a full cost of service allocation will better align cost causation with rates and will eliminate subsidies from rate class to rate class that would continue under the Company’s mitigation proposal. 

1. Discussion

90. Addressed above, this Recommended Decision recommends the Commission reject use of the minimum intercept method to classify Accounts 364 through 368. Based thereupon, Black Hills would withdraw its proposed mitigation plan.

91. The evidence demonstrates that mitigation in rate design is unnecessary when allocating Accounts 364 through 368 in the same method previously found reasonable by the Commission in designing rates for Public Service.  However, should the Commission grant an exception to the recommendation on the point, Black Hills’ mitigation proposal will be addressed further.

92. In this proceeding, Black Hills is not proposing to implement rates based on its advocacy regarding the full CCOSS.  Instead, the Company states that consistent with principles of stability, gradualism, and predictability of rates, it proposes a mitigation strategy that results in a 50 percent reduction to base rate decreases and increases.

93. Given the significant changes in allocations since the Company’s previous Phase II proceeding, the rate mitigation Black Hills proposed would have been appropriate in this proceeding if use of the minimum intercept method were approved.  The proposal is a reasonable approach to mitigate customer impacts while balancing the principles of cost based rates and rate stability.  However, this does not discount the importance of having customers pay the full cost of service for the respective customer classes. 
VI. OTHER COST ALLOCATIONS
A. Demand Allocation Methodology

94. Black Hills proposes to use the Average and Excess 4 Coincident Peak (A&E 4CP) method to allocate production plant-in-service costs; the 4 Coincident Peak (4CP) method of allocating transmission plant-in-service related costs; and the Non-Coincident Peak (NCP) method of allocating distribution system plant-in-service related costs.
  This is a departure from the previous Phase II proceeding (12AL-1052E) in which the Company used Average and Excess 3 Coincident Peak (A&E 3CP) and 3 Coincident Peak (3CP) for production and transmission costs respectfully.  In moving from the coincident 3CP to 4CP approach, Black Hills explains it has added data from September to better reflect the peak seasonal demand months as compared to the use of only June, July, and August.

95. Staff supports the expansion of information to include the four months of June through September.  The use of allocation factors based on the peak in all four summer months rather than only three months better reflects the seasonal nature of system peak load.  Staff notes the revised allocators explain a portion of the increased contribution by the residential rate class.  However, Staff concludes that the use of AMI meters throughout the service territory is the main reason for the change that is attributed to the residential rate class.  

96. EOC has concerns that the change from a 3CP period to a 4CP period “results in dramatic changes to the cost allocations, specifically to increases to the residential allocation.”
  EOC wishes to investigate whether future allocations may be based on multiple hours around the peak, rather than a single peak hour.  EOC asserts this would mitigate the impact to residential customers.  Contending there is not enough information available to implement this type of change in this proceeding, EOC recommends the Company be required to present hourly class loads in all hours where the load exceeds 90 percent of the peaks so that a further analysis can be done.

97. WRA supports EOC’s request to require Black Hills to present hourly class loads in all hours where the load exceeds 90 percent of the peak in its next Phase II rate case.

98. Public Intervenors support the adoption of the A&E 4CP allocator noting that this method accurately captures the requirements each rate class places on plant investments made by the Company.  Public Intervenors also oppose the request by EOC regarding load data to be provided in the Company’s next Phase II rate case.  Public Intervenors argue EOC appears to be targeting end results that it finds objectionable.  Specifically, the increasing residential class cost allocation.  
99. In response to EOC’s request for additional load data used to determine demand allocators, Black Hills asserts it has provided complete load studies using AMI data for all metered customers for the Test Year in addition to the 2014 and 2016 calendar years. Therefore, it has already met the request of EOC to provide data for hourly class loads in all hours where the load exceeds 90 percent of the peak.  Specifically, Black Hills disclosed work papers with over one million records of 15-minute interval and hourly data at the rate ID level for all 8,760 hours of the Test Year.  The Company disagrees with EOC that the information “wasn’t sufficiently granular" to perform an analysis because the data is in a whole number format.

1. Discussion

100. The Company’s proposal to modify its A&E 3CP and 3CP demand allocators to include load data for the month of September is reasonable and will be approved.  As modified, the allocator reflects a better representation of the Company’s load during peak seasonal demand.  

Regarding the request to require additional load data in the Company’s next Phase II rate case, Black Hills has provided hourly load class information in the amount and type of data required in this proceeding.  Although criticized, EOC failed to demonstrate a sufficient 

101. basis to impose further obligation on the Company as a result of this proceeding related to further granularity of voluminous data. No adjustments to this information will be required in the next Phase II proceeding

B. Direct Assignment of Major Account Representative Costs

102. Black Hills has allocated the costs of major account representatives based on the number of customers in each class.  The Company explains that not all personnel within the Energy Services Division serve the major account function nor do the positions assigned with such primary responsibility serve only that function.  

103. EOC recommends that residential customers be excluded from personnel costs that are allocated from the Energy Services Division.  EOC contends the Company has the burden to track costs it seeks to allocate to a customer class, and it has not met that burden here.  EOC recommends that the Commission order the Company to not allocate to the residential class any portion of these costs; such costs should be re-allocated to the classes benefiting from these employees.

104. Public Intervenors support Black Hills’ allocation of these costs and recommend rejecting EOC’s position because the available cost data does not support EOC’s calculation.  Public Intervenors state the major accounts representative costs do not appear to be clearly distinguishable from other general Customer Accounts, Sales, and Administrative and General expenses.  They describe EOC’s position as overreaching and unreasonable.

105. LaFargeHolcim also asks the Commission to reject the EOC proposal to allocate the costs of major account representatives solely to the large customer classes.  While there was testimony during hearing that some portion of the account representative's work was exclusively for larger customers, that amount was not definitively determined during hearing, and the costs of that portion were not established.  Finally, the Company's cost allocation methodology already takes into account the argument that account representatives serve all customer classes to differing degrees, and divides costs among the classes based on its cost allocation methodology. According to LaFargeHolcim, EOC provided no evidence that allocation of a portion of the account representatives to large classes will be a more accurate representation of the costs caused by each class.  The record does not support EOC's proposal to deviate from the Company's cost allocation set forth in its testimony. 

106. WRA agrees with the EOC revision to allocate major account representative costs, arguing that the EOC’s approach better allocates costs as compared to the Company’s approach.
107. Black Hills refutes EOC’s argument that personnel costs within the Energy Services Division should be not be allocated to the residential customer class.  Company witness Brett Jones admitted that even when such employees serve in a backup role to customer service, such assistance is “fairly de minimis in nature and only periodic. So in general terms, yes, …. these employees only service large power customers, small general service.”
  The costs at issue here are three-fifths of the $538,000 labor budget, or $322,800.  

1. Discussion

Determination of this issue largely turns on the level of precision or detail in cost allocation.  The fact that the evidence taken as a whole demonstrates that all of the subject expenses are not specific to major accounts is not sufficient to require a different allocation in establishing rates in this proceeding.  It is found more likely than not that Black Hills’ proposed treatment is reasonable under the circumstances presented.  Black Hills may charge this expense 

108. to all customers since the testimony shows these major account representatives provide services to other customer classes from time to time and provide other functions to support Company operations. However, Black Hills should be prepared in its next Phase II case to demonstrate not only the functions carried out by the major account representatives, but also why the total amount is accounted for as a major account cost and how any of the costs associated with these functions can reasonably be allocated to customer classes other than large customers.

C. Classification of Other Operating Revenue (Account 451) 

109. Black Hills accounts for miscellaneous operating revenue in Account 451, which comprises charges included in its tariffs for reconnecting customers who have not paid their bills, returned checks, and similar items.  Black Hills proposed to allocate this revenue in proportion to distribution plant.  However, Black Hills identifies the charges with services related to metering, billing, and collections.

110. EOC recommends that the Commission assign other operating revenue in Account 451 as “customer-related” and allocate it by the costs in Account 903, because most of the costs are related to service connections and collection of revenue, and most of the costs are paid by residential customers. EOC states that this approach reduces the residential class revenue by $123,000 in the EOC CCOSS, and a little less in the Black Hills CCOSS.  EOC explains that in its alternative CCOSS, miscellaneous operating revenues were allocated by Account 903 (FERC account related to billings and collections) which cause residential customers to be credited with more of this revenue and would offset customer costs included 

111. WRA, in Cross-Answer Testimony, advocates for the EOC proposal to allocate miscellaneous operating revenue by Account 903.  This results in residential customers being credited with more of this revenue as well as offsetting customer costs included in the customer charge.

1. Discussion

112. In attachment WM-15 to Hearing Exhibit 20, Black Hills identified miscellaneous operating revenue in Account 451 related to metering, billing, and collections.  EOC demonstrates that these revenues are more appropriately related to customer billings and collections, Account 903.  These revenues described are more closely aligned to offset customer related costs because they recover costs incurred on a per customer basis without regard to demand.
113. Black Hills will be directed to revise its CCOSS in accordance with the approach proposed by EOC.

D. Removal of Lighting Plant from Determination of Certain Allocators

114. Black Hills has allocated certain distribution costs based on each customer class’s total allocated and/or assigned distribution plant in service.

115. In Rebuttal Testimony, Black Hills agreed with the revisions proposed by Public Intervenors and revised the allocation factor used to distribute certain operations and maintenance (O&M) expense accounts including an Other Operating Revenue account to the Lighting class.   

116. Public Intervenors recommend that certain directly-assigned Lighting plant and expense not be included in the calculation of allocators based on total allocated distribution plant and revenues.  They contend that inclusion of these costs results in a disproportionate assignment as compared to the Lighting class’s use of the common distribution system. 

117. Additionally, Public Intervenors state that Black Hills allocates 5 percent of Miscellaneous Distribution O&M expenses and Distribution Load Dispatching to the Lighting class, despite the fact that the Lighting class comprises only 0.8 percent of the distribution 
NCP demand.  Further, Black Hills allocates nearly 5 percent of unclassified distribution plant and Distribution Plant Annualization to the Lighting class.

118. The result of their proposed changes in cost and revenue allocators decreases the revenue requirement allocated to the Lighting class by $807,186 relative to Black Hills’ CCOSS, and decreases the proposed Lighting class revenues using Black Hills’ 50 percent mitigation strategy by $403,593 relative to Black Hills’ proposal.

119. EOC, in Cross-answer Testimony, opposes the changes proposed by Public Intervenors. EOC explains it does not believe that the modification of the lighting distribution cost allocator is analytically sound.  Specifically, moving lighting facilities out of the distribution plant allocator is not reasonable because costs that vary with distribution plant should vary with all of the plant, not just some of it. 

120. WRA, in Cross-answer Testimony, supports the Public Intervenors’ proposal to remove an over-allocation of costs to the Lighting class due to computation of various cost allocators using direct costs.  In addition to this revision, WRA states some rate mitigation would still be appropriate for this class.

1. Discussion

121. The modifications proposed by Public Intervenors, and adopted by the Company, are reasonable and will be approved.
VII. RESIDENTIAL RATES

A. RS-1:  Inverted Block Rates

122. Black Hills proposes to change its current declining seasonal tiered energy rate for the RS-1 subclass to a year-round inclining block rate (IBR) structure.  The Company’s existing RS-1 energy charges are $0.0865 per kWh for use up to and including 1,000 kWh year-round, declining in the winter to $0.0668 per kWh for use greater than 1,000 kWh. 
123. In this proceeding, Black Hills proposes a two-tiered IBR structure with energy charges of $0.088 per kWh for all use up to and including 500 kWh per month for Tier 1, and $0.11 per kWh for use above 500 kWh for Tier 2.
  The IBR structure is intended to create an incentive to conserve, aligning the Company with energy conservation policies and to benefit low-use customers. 
  
124. Black Hills also proposes to provide a separate energy charge for customers eligible for a medical exemption that has a year-round single energy charge, as an alternative to inclining block rates.
125. Black Hills witness Mr. Harrington explains that the 500 kWh per month break between the tiers was determined through a review of billing data, which showed 500 kWh as the base consumption amount; this generally occurs in the shoulder months of April, May, October, and November.
  Additionally, Black Hills determined that low-income customers’ annual average consumption is 591 kWh per month, while non-low income customers use 624 kWh per month annually.  The Company then determined that the 500 kWh break between tiers provides incentive for all customers to conserve energy.

126. Black Hills witness Mr. Stoffel also explained that the Company’s original proposal was designed to have no impact upon the bill of a residential customer using 500 kWh per month (i.e., including customer charge and usage).

127. Consistent with Rule 3413 of the Commission’s Rules Regulating Electric Utilities 4 CCR 723-3, Black Hills proposes an alternate constant rate of $0.9443 per kWh for qualifying customers with a qualifying medical exception.
128. Black Hills does not propose TOU rates for residential customers in 
this proceeding, although a number of interveners recommend them.  Black Hills states 
that it investigated a TOU rate program for residential customers, as ordered in Decision 
No. R13-0562, Proceeding No. 12AL-1052E.  Black Hills witness Mr. Harrington states that the results of the study showed:  (1) there is little interest in a TOU program; (2) there appeared to be minimal potential for load shifting because the difference between on-peak and off-peak use was small; and (3) the potential benefits would not outweigh the costs associated with consumer education and program implementation.
  The study is included as Attachment MJH-4.  Mr. Harrington also continues to monitor Public Service’s residential TOU pilot.  The Company will assess the results and determine its appropriate next steps.

129. Staff opposes the use of IBRs, stating that they are not cost based because the cost to serve a customer does not increase as a customer consumes more energy.  Additionally, Staff states that IBRs will introduce subsidies within the RS-1 class and will make a transition to TOU rates more difficult.  Noting that the Commission has approved IBRs for Public Service, Staff maintains that because all of Black Hills’ customers have advanced meters, the Company should take advantage of the technology.
130. Staff advocates implementation of TOU rates because these rates focus energy conservation on peak periods, achieving long-term goals of demand reduction and, thus, avoiding new capacity costs.  Staff asserts that this is an important goal because the rate increase requested in this proceeding results from a higher than anticipated share of on-peak demand by the residential class.  Because the Company proposes TOU rates for large power and general service customers, and a voluntary TOU rate for small general service customers, residential customers will not have the opportunity to lower its class peak demand relative to other classes.  Staff’s position is that TOU rates provide a direct incentive and ability to conserve. 
131. Staff disagrees with the Black Hills findings in its study regarding a residential TOU program, asserting that the study did not provide sufficient evidence that a TOU program would not be beneficial.

132. Staff proposes that Black Hills offer a voluntary TOU program for residential customers, the rates for which could be addressed through a technical conference.
  As part of the voluntary TOU program, Staff recommends implementing a temporary revenue tracker to calculate over or under revenue recovery that could result from a residential TOU rate.
133. OCC supports Black Hills’ proposed RS-1 IBRs with tiers separated at 500 kWh per month, stating that the IBRs will encourage conservation and benefit low-income customers.  OCC witness Dr. England provides calculations showing that under the IBR structure, RS-1 customers would have lower bills up to energy use of 786 kWh per month.  Based on Black Hills’ Discovery response to OCC, Dr. England states that 75 percent of Black Hills’ RS-1 customers consume fewer than 787 kWh per month.  In order to help customers manage their energy use, OCC recommends that the Commission order Black Hills to implement a messaging service, such as through email, text, or telephone, to alert customers when they reach 450 kWh per month.
134. EOC supports the IBR structure, but recommends that Tier 2 be set to begin at 600 kWh per month.  EOC states that IBRs do provide an opportunity for low-income customers to reduce their bills, but that might not be possible if the Tier 1 cut-off point is 500 kWh because the average low-income customer consumes 591 kWh per month.  EOC further points out that in order to stay within Tier 1 in the summer months, the average low-income customer would need to reduce consumption by 26 to 30 percent per month.   EOC recommends that the tiers should be increased in the summer or that the ceiling of Tier 1 should be set higher so that the tiers will provide conservation incentive.
135. WRA supports a TOU program rather than IBRs, stating that TOU rates provide a financial incentive to shift consumption to off-peak periods and property designed TOU rates reflect long-term costs.  WRA also states that since Black Hills’ customers have advanced meters, customers should see more benefits from them.  Additional benefits of a TOU program are pollution reduction, improved system efficiency, heightened customer satisfaction, improved price signals, and increased reliability.
136. WRA asserts that Black Hills’ TOU study does not provide sufficient grounds to reject a residential TOU program because the study was a survey not an actual pilot, and because the results were improperly interpreted.  Additionally, WRA maintains that the on-peak and 
off-peak costs were improperly analyzed.

137. WRA supports Staff’s recommendation for a voluntary TOU program for the 
RS-1 rate subclass, with the program developed through a stakeholder process or series of technical workshops.
138. Pueblo County supports Black Hills’ proposed IBR structure, modified to increase the breakpoint between tiers to 600 kWh in the winter months and 700 kWh in the summer months.  This structure, according to Pueblo County, is more fair to customers with average energy consumption.
139. Pueblo County states that it supports TOU for all customers, because if properly designed they will more accurately reflect cost causation.  With regard to residential customers, Pueblo County asserts that more detail in billing is required for customers to take advantage of TOU rates and that Black Hills has not prepared its residential customers for TOU rates.
140. CoSEIA supports IBRs, modified to increase the Tier 1 ceiling to 600 kWh and increasing the rate differential between the Tiers to $0.04 per kWh or more.
141. CoSEIA also advocates TOU rates in addition to, or as an alternative to, IBRs.  Citing the deployment of advanced meters through the whole of Black Hills’ territory, CoSEIA states that mandatory or optional TOU rates should be implemented for residential, small commercial, and all other commercial and industrial rate classes as is practical.  Additionally, CoSEIA recommends that multiple daily rate periods be set in order to send strong price signals.  Rates should be set so as to provide rate signals without demand charges so that distributed generation customers are incented to rely on their own generation to offset peak times of the Company’s generation.
142. CEO supports an optional TOU program for residential and small commercial customers, stating that TOU rates allow customers control of their bills, even without behavioral changes.  CEO also states that TOU rates provide strong price signals that allow for load shifting.  CEO criticizes Black Hills’ conclusions drawn from the TOU study Black Hills performed, noting that customer interest in a TOU was evenly split so that it was incorrect to assume customers were not interested in TOU rates.  Additionally, CEO takes exception with Black Hills’ claims that there is not a large enough differential between on-peak and off-peak costs to make TOU rates effective.
143. CEO requests that the Commission order Black Hills to create and file a plan for transitioning to residential TOU rates.  CEO suggests that a stakeholder process could be used to develop a plan and timeline for such a program by 2020.
144. With regard to IBRs, CEO recommends that if the Commission does not order a transition to TOU in the short term, IBR should be implemented.  However, CEO recommends that the break point between the tiers be set at 600 kWh, not 500 kWh.
1. Discussion

145. There is merit to both TOU and IBR programs for the RS-1 subclass.  Giving ratepayers control over their bills and providing opportunities for energy conservation are 
long-held goals of the Commission.  However, implementing a TOU program, either on a mandatory or voluntary basis, requires careful consideration of rates, time intervals, and customer education.  It is therefore not practical to order such implementation at this time.  The Commission may order TOU in a future proceeding when the rate structure can be more thoroughly analyzed and a plan for customer education has been developed and evaluated.  
146. So that the Commission and stakeholders can understand how a TOU program would work, Black Hills will be ordered to work with stakeholders to develop a plan for a residential TOU, including appropriate rates and time intervals, a customer education plan, and a proposed timeline for when such a program could be implemented.  A report on the findings and recommendations of Black Hills and the stakeholders shall be filed by Black Hills on or before December 28, 2018.
147. An IBR structure departs from cost-based rates, but this departure is warranted by public policy concerns for energy conservation, particularly if no customer class is harmed.  The Commission reviewed IBRs and their advantages and disadvantages when it ordered IBR implementation for Public Service in Proceeding No. 09AL-299E.
148. The Company proposes a year-round single energy charge, as an alternative 
to inclining block rates, for eligible customers based upon a medical exemption.  This is particularly appropriate as these customers may have less elasticity in demand for electricity and may avoid individual hardship from IBRs. 

149. Several parties support increasing the usage threshold to which IBRs apply from 500 kWh to higher figures.  However, on this point, the undersigned returns first to the importance of bill impact highlighted by Mr. Stoffel and the incentive to all customers to reduce consumption.  Further, Dr. England analyzed the potential bill impact of IBRs and found that 
RS-1 Residential subclass customers will have a lower overall bill under Black Hills’ proposed IBRs until usage exceeds 787 kWh in a month. With approximately 75 percent of residential customers using less than 787 kWh per month, a substantial majority of those customers are estimated to realize an equal or lesser bill based upon Black Hills’ proposed IBR structure.
150. Therefore, an IBR structure for the RS-1 rate subclass is found to be appropriate, with the proposed medical exemption.  Calculations provided by Black Hills and OCC indicate that a two-tiered structure with a Tier 1 threshold of 500 kWh will provide incentive to conserve energy without causing harm to low-income and low-use customers.  The 500 kWh threshold is also consistent with the IBR structure used by Public Service.

B. RS-3: Residential Net-metered Rate Subclass

151. Black Hills’ system now has more than 1,100 total net-metered customers.
  The Company has had an on-site solar program for more than a decade; however, the evidence does not demonstrate the number of those systems having production meters on their on-site solar systems.  “Net-metering only” customers comprise a new subset of net-meter customers.  These customers take service from Black Hills with net metering, but do not participate in the performance based incentive (PBI) program.

152. Black Hills’ PBI program provides that Black Hills receives all of the Renewable Energy Credits (RECs) associated with the on-site solar systems in exchange for the receipt of a performance-based incentive
 and for the customers’ ability to “net meter” their electricity usage.
  Black Hills uses these RECs to demonstrate compliance with the Renewable Energy Standard (RES) set forth at § 40-2-124, C.R.S.  Black Hills’ current on-site solar program was approved as part of the Company’s three-year 2015–2017 RES Compliance Plan and has a total available capacity of 1,150 kW annually.

153. Black Hills explains that, upon the installation of on-site solar, the Company “moves” customers from the “Residential-Regular customer class” (RS-1) to the “Residential On-Site Solar customer class” (RS-3).
  Black Hills states that there were 1,121 net-metered customers in May 2017, up from 336 in May 2010.

154. Black Hills argues that the unique ability of customers with on-site generation to avoid a portion, or all, of their energy requirements and the “banking service” that the Company provides (i.e., the carryover of kWh credits to future bills) support a separate rate subclass with different rates for residential net-metered customers.  Black Hills also argues that net-metering customers: (1) have much different loads and usage than non-net-metered customers; (2) have a different load profile; and (3) impose more demand on the system where the costs are higher. Black Hills states that to the extent net-metered customers avoid paying costs, such costs are allocated to other customers.

155. With respect to the Company’s CCOSS presented in this Phase II rate proceeding, Black Hills states that the Company undertook an analysis of the usage of net-metered customers and provided that data (including work papers not admitted into evidence) with its direct case.  Black Hills states that its analysis included information about net meter customer loads, usage, and load profiles.

156. Black Hills states that the revised, mitigated cost of service in its rebuttal case for the RS-3 rate subclass is $581,551,
 an amount nearly equal to the mitigated revenue requirement of $584,058 presented in the Company’s direct case.  Black Hills uses this revenue requirement from the rebuttal case to design rates.

157. Black Hills proposes a $21.26 monthly customer charge for the RS-3 subclass.  Black Hills states that the $4.83 difference between the proposed customer charge for service under the RS-3 subclass and the customer charge for service under the RS-1 subclass is the additional costs associated with a production meter on the on-site solar systems.  Black Hills explains that, while its AMI meters have bidirectional capability and record consumption as well as energy “exported to the electric system” with on-site solar, the AMI meters do not measure and record the actual production of the on-site solar system.  Black Hills states that a second meter is installed behind the AMI billing meter to measure the production of the on-site solar system and explains that the additional meter cost is the primary reason why the customer charge for net-metered customers is higher than the regular residential customer charge.

158. In response to the charge from WRA that the costs of the meters that Black Hills must install at its own expense should be “socialized” across all customers when setting rates, Black Hills argues that direct assignment to the RS-3 class is appropriate based on “cost causative principles.”

159. In response to criticisms in certain intervening parties’ Answer Testimony that the higher customer charge cannot be explained principally by the costs of the additional production meter, Black Hills states that the higher customer charge is also a result of the customer-related portion of distribution plant that is allocated to the RS-3 subclass based on the class’ distinct cost allocators.
  Black Hills thus argues that the difference in the customer charge also reflects the different way that net-metered customers use the distribution system. For example, Black Hills argues that net-metered customers have significantly different load profiles than other residential customers.  Black Hills states that the average residential net-metered customer’s total load is higher, on a relative basis, than the average residential customers’ total load.  Black Hills also argues that customers with on-site solar still place a demand on the Company’s system when their systems are not generating energy or not generating enough energy to meet their full requirements.  Specifically, Black Hills states that on-site solar customers contribute to the Company’s peak hour and remain dependent on the Company’s electric system to meet their needs.  

160. In its SOP, Black Hills further argues that the phenomenon of “zero use” customers illustrates why it is appropriate for the Company to assign a higher customer charge to net metered customers. Black Hills posits that if there were no customer charge, these customers would pay absolutely nothing to the Company to have access to the distribution grid and bank electric energy. 

161. Black Hills also proposes a $0.1707 energy charge in combination with the $21.26 monthly customer charge. In parallel with its argument that approximately 57 percent of the Company’s net-metered residential customers have an annual “net zero” usage—that is, they “deposit” kWh during the day and they “withdraw” kWh in the evening and at night such that on an annual basis their “deposits” and “withdrawals” net to zero, Black Hills argues the Company is currently recovering less than half of the full cost of service from the RS-3 subclass of customers.  The proposed energy charge of $0.1707 is thus designed to ensure full recovery of the cost of service from the balance of net-metered customers that do not have net zero usage on an annual basis.  (Black Hills thus admits that its proposed rates for the class result in an 
“intra-class subsidy from customers who have net positive usage to customers who have net zero usage.”)

162. In response to intervenor criticisms that the CCOSS and rate design for the 
RS-3 subclass failed to take into account benefits that net-metered on-site solar provides to the Company’s system, Black Hills argues that no intervenor witness quantified these purported benefits or explained how those benefits offset any of the costs Black Hills incurs and assigns to the RS-3 subclass.  Black Hills takes the position that any purported benefits of on-site solar will not result in a reduction to the Company’s presented cost of service for residential net-metered customers. In this regard, Black Hills argues in its SOP that most of the benefits are related to avoided plant or energy costs, and, therefore, such benefits are already accounted for in the 
2015 Test Year’s costs.  Black Hills further states that certain other benefits, such as “environmental and health” or “societal” benefits, are difficult to quantify and beyond the scope of this Phase II rate case.  

163. From a legal perspective, Black Hills states that, to the extent the Commission believes a waiver from certain Commission rules is necessary to approve the RS-3 subclass rates proposed in this case, the Commission can grant such waiver on its own motion as it has done in other proceedings.  Likely because Black Hills presumes that it has already received authority from the Commission to create a separate rate subclass with different rates for residential net-metered customers, Black Hills’ SOP provides no analysis of Rule 3664(f) except for an invocation of the last sentence of that rule misidentified as Rule 3664(g).

164. Black Hills further argues that § 40-2-124(1)(e)(I)(B), C.R.S., does not constrain the proposed RS-3 subclass and the associated rates because:  (1) the proposed RS-3 rates do not affect “the manner or the rate at which net metered customers are compensated for excess generation delivered to the Company:”
 and (2) the proposed changes to the RS-3 base rate do not affect interconnection requirements for existing or new residential net-metered customers.

165. Black Hills also argues that Decision No. C15-0990 issued in the Commission’s “Net Metering Proceeding” (Proceeding No. 14M-0235E) on September 15, 2015, does not prohibit separate tariffs for net-metering customers.  Black Hills further cites briefs from some, but clearly not all, of the parties that participated in the 2014 Net Metering Proceeding, and concludes, from a policy perspective, that there are valid reasons for implementing a separate tariff for net-metered customers.  

166. OCC supports the creation of a customer class for net-metered residential customers.  OCC argues that Black Hills’ proposal “would simply provide current and potential Black Hills’ solar customers with the correct cost so that they will be able to make an economically efficient decision.”  However, OCC objects to having a volumetric rate to accomplish the recovery of “their portion of fixed costs” and instead proposes a “fixed charge” of $70.79 per month. This proposal is intended to address the intra-class subsidization that the Company’s proposed volumetric charge will cause between net-metered customers that have net zero usage and those who do not.

167. In its SOP, the OCC concludes that:  “The facts that Residential net meter customers self-generate, have a different load profile, have a different cost of service, and use the grid in a different manner justify that they should be placed in a different rate class from the Residential-Regular RS-1 rate class.”

168. The OCC appears to rest its advocacy on the calculation of an “incremental cost” gleaned from Black Hills’ CCOSS of $5 more per year that all residential customers would pay as a result of this Phase II rate case if the RS-3 rate class is not approved by the Commission.  The OCC admits, however, that it did not perform an independent analysis of the Company’s assignment of costs to the RS-3 subclass.

In response to the OCC, CEO reiterates that the creation of a net-metered subclass with substantially different rates for solar customers would violate Commission Rule 3664(f), would be counter to state policy, would violate § 40-3-106(1)(a), C.R.S., and has not been adequately justified.   CEO argues that the $70.79 per month charge is both discriminatory (i.e., a net-metered customers would pay 67 percent more than a regular residential customer for the 

169. same amount of energy) and an invalid change in rates. CEO argues that no evidence has been put forth in this proceeding supporting the idea that net-metered customers cost more to serve.

170. CoSEIA argues that the proposed fixed charge of $70.79 per month would have far reaching negative implications for solar customers, as it would derail the adoption of solar in the Company’s service area, which is contrary to public policy.  CoSEIA further argues that the OCC’s claim that “any cross-subsidy from net metering participants to non-participants exists without fully adjudicating the value of solar is ungrounded.”
  CoSEIA faults the OCC for relying on the Company’s unsubstantiated case in favor of a separate net-metered residential rate class.  In its SOP, CoSEIA alleges that the OCC has failed to give due consideration to the public interest in accordance with its statutory obligations under Colorado public utilities law.

171. WRA calls the OCC’s proposed $70.79 per month fixed charge an “outrageous proposal” not supported by any rate design methodology or cost causation principles which would cause rate shock (about $64 more per month) with a discriminatory rate.
  WRA contends that the OCC simply shifts a large and undefined portion of base revenue into the customer service charge for the separate RS-3 subclass.

172. Staff objects to the creation of a separate rate subclass for residential net-metered customers.  Staff further recommends the Commission reject the Company’s RS-3 portion of the tariff in its entirety.

173. In its SOP, Staff suggests that the Commission give no weight to the existence of the current RS-3 portion of the tariff.  Staff argues that the Commission has never directly or fully examined the issues surrounding the RS-3 rate subclass and that this proceeding is a case of first impression on these issues.

174. Staff further states that Rule 3664(f) is an obstacle to the creation of a separate net-metered subclass and rate.  Staff argues that the most reasonable interpretation of the rule is that utilities are prohibited from charging residential net-metered customers a different rate than other residential customers.  According to Staff, the last sentence of the rule is intended to make clear that net-metered customers are not insulated from rate increases where such increases apply to all members of the residential class in a non-discriminatory manner. 

175. Staff further argues that the Company’s proposed RS-3 subclass is “clearly discriminatory.”
  For example, Staff argues that, as proposed, the RS-3 rate would result in residential customers who have invested in generation systems that cover some but not all of their usage paying substantially more than equivalent customers who have not installed on-site generation.  Staff further opines that going forward, the proposed RS-3 subclass would limit new on-site generation installations only to net zero usage customers because of the significant change the new rates would cause in the economics of such systems.  Staff notes that in future Phase II rate cases, the RS-3 rates would increase even further, again burdening the same 
net-metered “non-zero use” customers.

Notwithstanding its legal and policy analysis, Staff states that it thoroughly and thoughtfully evaluated the Company’s RS-3 rate proposal. Staff concludes that while the calculation of the rate accounts for the costs assigned to the residential net-metered subclass in 

176. the CCOSS, the Company failed to provide any credit for the benefits associated with the on-site generation. 

177. Staff further questions the basis for the proposed customer charge for net-metered customers, since only a portion of the increase in the charge relative to non-net-metered customers is attributable to meter investment.  

178. Staff recommends that the Commission consider a voluntary TOU rate for all residential customers (including net-metered customers), or, if a voluntary rate is not implemented, a mandatory TOU rate only for net-metered customers.

179. CEO recommends the Commission reject Black Hills’ proposal for a new residential net-metered subclass and rates as contrary to Commission rules as well as State policy and not adequately justified. 

180. From a policy perspective, CEO argues that the proposed RS-3 net-metered rates would change the value proposition of on-site solar for customers, making it more difficult for residential customers to invest cost-effectively in renewable energy, thus creating a barrier to its adoption.  From a legal perspective, CEO argues that under Black Hills’ proposal, a residential customer must switch from the RS-1 rate to the RS-3 rate to take net-metered service.  Because the new required rate is also substantially higher than the customer’s former rate, the proposed RS-3 subclass rate schedule is an unreasonably burdensome interconnection requirement, which is inconsistent with § 40-2-124(1)(e)(I)(B), C.R.S.

181. In its SOP, CEO argues that the proposed RS-3 subclass violates Rule 3664(f) in that it is discriminatory and requires a customer to change rates in order to install solar PV.  CEO argues that the rule exists to protect net-metered customers from being subject to higher electricity rates than other similarly situated customers.  CEO also notes that because Black Hills requires residential net-metered customers to switch from the RS-1 rate to the RS-3 rate, the new RS-3 subclass rates are expressly prohibited by Commission rules.

182. CEO further argues that the rate violates Rule 3664(e)(II) because it requires 
net-metered customers to pay for the production meter through the customer charge applicable only to RS-3 subclass customers.
  

183. CEO argues in its SOP that Black Hills has not demonstrated that a new subclass for net-metered residential customers is warranted.  CEO alleges that the Company did not provide any study or analysis to quantify or evaluate the benefits of distributed generation to the grid, which would be necessary to justify a net-metered subclass with a different cost of service and different rates from the residential regular class.

184. WRA recommends that the Commission deny the Company’s proposed RS-3 tariff provisions and to return residential net-metered customers to the regular residential RS-1 subclass.  

185. WRA argues that the legitimacy of the RS-3 subclass and rates is unsettled and that this is the first case where there has been a full and open evaluation of a separate rate subclass for residential net-metered customers.  

186. WRA argues that relegating customers with rooftop solar to a separate rate subclass is contrary to Rule 3664(f) and faults Black Hills for not seeking a waiver from that rule. WRA argues that Rule 1003 requires requests for waivers in existing proceedings to be made by motion, and requires the presentation of specific information in order to provide parties with sufficient notice of the rule waiver being sought, the basis for the waiver, and the duration of the requested waiver.  WRA states that these requirements are intended to protect the due process rights of intervenors.

187. WRA also argues that Black Hill has not sufficiently explained in its testimony the need for, or derivation of, its solar tariff proposals.  For example, WRA alleges that Black Hills’ stated rationales for the separate RS-3 subclass rate are inconsistent and confusing.  WRA further counters Black Hills by arguing that there is evidence that residential net-metered customers are sufficiently similar to other residential customers as to justify returning them to the RS-1 subclass. WRA states, for example, that there are very few net-metered customers, accounting for only 0.77 percent of all residential customers, and that the energy use of residential net-metered customers is “within the range of typical residential energy consumption.”
  
188. WRA states that Black Hills’ derivation of the proposed RS-3 subclass rates is fundamentally incomplete, containing no quantification of the benefits net-metered customers provide to the Company’s system.  According to WRA, the exported energy from on-site solar systems provide a number of benefits to the broader system, including avoided energy, avoided capacity, avoided transmission and distribution losses, avoided transmission and distribution capacity, grid support value, fuel hedge value, price suppression, grid reliability and resilience, environmental and health benefits, and societal benefits.  WRA argues that such benefits may not be reflected in the underlying cost of service as argued by Black Hills, particularly since avoided costs are not captured as a benefit attributable to on-site solar installations.

189. WRA further recommends that the Commission not allow Black Hills to levy charges for production meters for systems ten kW and smaller, arguing that Black Hills’ proposal is inconsistent with Rule 3664.  WRA argues that Black Hills’ current practice of requiring the installation of a second production meter on residential on-site solar systems is in conflict with the general prohibition against duplicative metering contained in Rule 3664(e).  WRA further argues that Black Hills’ proposals are inconsistent with both elements of Rule 3664(e)(II)(A), in that production meters are not being installed “at [the Company’s] own expense” and Black Hills is not obtaining meaningful consent prior to installing a production meter.   WRA also objects to Black Hills’ proposal to assign the entire costs of the production meters to the RS-3 subclass. First, WRA argues that Black Hills uses the production meter to perform “system-wide tasks like data analytics and rate design development.”
  Second, WRA argues that the Company’s proposal creates significant intra-class subsidies because more than two thirds of customers on the RS-3 rate do not have production meters.

190. WRA argues that the RS-3 subclass rate violates the standard in 
§ 40-2-124(1)(e)(I)(B), C.R.S., i.e., that Black Hills shall not apply unreasonably burdensome interconnection requirements, because the proposed rate makes participation in on-site solar unattractive to the average customer.  WRA states that the RS-3 rate: “imposes a number of distinct burdens on residential [net-metered] customers, including: (1) additional meter charges; (2) higher fixed charges; (3) higher energy charges; and (4) increased rate volatility and uncertainty.”
  WRA concludes that while the Commission has not articulated a standard for “unduly burdensome” in the context of § 40-2-124(1)(e)(I)(B) C.R.S., there are legitimate concerns that the proposed RS-3 subclass rate schedule imposes undue burdens on residential net-metered customers that may discourage the adoption of on-site solar.

191. CoSEIA opposes the creation of a separate net-metered residential subclass.  CoSEIA argues that net-metered customers are dispersed among all residential customers and are served by the same equipment and plant. CoSEIA also argues that the 201 net-metered customers whose usage patterns during the 2015 test year are the basis of the proposed RS-3 subclass rates have not been shown to have any significantly different patterns or levels of usage than other residential customers who chose to lower their consumption.  

192. CoSEIA notes that, by Decision No. C15-0990 in Proceeding No. 14M-0235E, the Commission decided not to directly address the net benefits or costs, if any, associated with on-site generation and instead concluded that no changes in rules governing net metering were justified at that time. CoSEIA argues in this case, that Black Hills has made no effort to present the benefits provided by the net-metered customers to other residential customers or the Company, such as grid resilience, decreased transmission costs and line losses, and many others. According to CoSEIA, separate rates for net-metered customers are not justified at this time.

193. Pueblo County recommends in its SOP that the Commission reject the proposed residential net metering subclass RS-3.  Pueblo County argues that Black Hills has not studied the relevant costs and benefits provided by this small subset of customers, and until a proper accounting is performed, there should not be any separate charges to this group.

1. Discussion

194. The history of the RS-3 rate subclass creates issues of its own.  Although the residential RS-3 rate designation exists in Black Hills’ current tariff, those rates are identical to the RS-1 rate designation.
  Black Hills has never before demonstrated need for a net-metered residential subclass.  As argued by multiple parties, this proceeding is a case of first impression actually litigating the issues surrounding the new RS-3 rate subclass.  Black Hills’ contention that the RS-3 subclass was litigated in Proceeding No. 12AL-1052E is not convincing and attempts to raise form to new heights over substance on this unprecedented issue. 

195. No Commission decision specifically addresses the RS-3 rate subclass prior to the proceeding regarding a refund, Proceeding No. 15A-0089E.  No Commission decision has addressed the creation of a different net metering rate class.  The contested history following Proceeding No. 15A-0089E was addressed in hearing and closing SOPs.  The evidence in this proceeding shows that Black Hills has neither requested nor demonstrated need for the rate subclass in testimony.

196. It is undisputed that the advice letter initiating Black Hills’ last Phase II electric rate case did not include tariff sheets with proposed rates for the RS-3 rate subclass 
for residential net-metered customers in accordance with the notice requirements of 
§ 40-3-104(1)(a), C.R.S.  The RS-3 subclass rate also was never suspended, either temporarily 
or permanently per the 120-day and 210-day periods in § 40-6-111, C.R.S., by Decision Nos. C12-1250,
 R13-0562, and C13-0794.  

197. No showing has been made that the Commission made a determination on the merits of an RS-3 rate subclass.  The Commission did not approve the RS-3 rate subclass in Proceeding No. 12AL-1052E.  The Commission permanently suspended the proposed effective date of all tariff sheets filed with Advice Letter No. 662 and ordered a compliance filing.  Decision Nos. R13-0562, and C13-0794.

198. There is no authorization to file tariff sheets for a new RS-3 rate subclass in any Commission decision issued in Proceeding No. 12AL-1052E.  The Company’s identification of a base rate revenue requirement for the net-metering subclass of $275,722 referenced in a Class Cost of Service for the net-metering subclass did not constitute a request for rate relief that the Commission was obligated to address, notwithstanding revenue proof calculations and other exhibits filed by Black Hills in that Phase II rate proceeding.

199. The RS-3 subclass rate first became effective in accordance with Colorado law after being filed with Advice Letter No. 695, which commenced Proceeding No. 15AL-0092E.
  Black Hills filed the proposed tariff on not less than 30 days’ notice in accordance with 
§ 40-3-104(1)(a), C.R.S.  Notably, the RS-3 subclass rates filed under Advice Letter No. 695 was identical in all respects to the RS-1 subclass rates in effect at that time.  Because the noticed 
RS-3 rate was identical to the RS-1 rate, the filing restored the parity in rates charged and credited net-metered customers.  Advice Letter No. 695 did not cause a review of the legality of a separate rate subclass for residential net-metered customers with respect to Commission rules and Colorado statutes.  

200. Under the circumstances at bar, legality of the RS-3 rate has never been litigated before the Commission.

a. Rule 3664

201. Turning to the merits at issue in this proceeding, the undersigned agrees with the advocacy of several parties interpreting Rule 3664(f).  Black Hills moving customers from an RS-1 subclass rate to a different RS-3 subclass rate upon the installation of on-site solar is contrary to Rule 3664(f) because that “customer shall not be required to change the rate under which the customer received retail service in order for the customer to install retail renewable distributed generation.”

202. Rule 3664(f) was adopted in the initial “Amendment 37 Rulemaking,” Proceeding No. 05R-112E.
   The adopted rule language was part of a consensus proposal for rules joined by the investor-owned electric utilities and other stakeholders.
  Rule 3664(f) is unchanged since being adopted by the Commission in the 2005 rulemaking.  The adopted rule reflects similar language set forth in the proposed rules in the Notice of Proposed Rulemaking that initiated the rulemaking proceeding.
  Neither Decision No. C05-0314 nor Decision No. C05-1461 explain the statutory basis or purpose of what is now Rule 3664(f). 

203. Black Hills’ reliance upon the last sentence of Rule 3664(f) is not convincing.  Because net-metered customers cannot be required to change rates upon installation of retail renewable distributed generation, the last sentence of the rule is most reasonably interpreted to prohibit the Company from charging net-metered customers a different rate than other residential customers. However, this prohibition does not extend to changes in rates affecting all residential customers.
 

204. Through Proceeding No. 14M-0235E, the Commission considered issues regarding retail renewable distributed generation and net metering for approximately 14 months.  Closing the proceeding, the Commission decided not to change rules governing retail renewable distributed generation and net metering.
  Thus, Black Hills’ proposed RS-3 subclass will be rejected because it conflicts with Rule 3664(f).
205. Black Hills did not request a waiver of Rule 3664(f) in this proceeding.  Rule 1003 of the Rules of Practice and Procedure, 4 CCR 723-1, sets forth the process and requirements for requesting a waiver of a Commission rule.  Among other requirements, one must specify the waiver requested and state the facts and circumstances relied upon to demonstrate why the waiver should be granted.  Illustrative examples include hardship, equity, or more effective implementation of overall policy on an individual basis.  Not only did the Company not comply with the procedures specified, the evidence of record fails to demonstrate why a waiver of the rule should be granted in this proceeding (i.e., the Company does not want to comply, but fails to show why it should be allowed to vary from the rule).
b. Production Meters

206. All Black Hills customers are equally eligible to participate in the installation of distributed generation and Colorado statutes provide, in part, certain associated protections.  Comparable to other incentive programs, not all customers are equally able to participate 
in Black Hills’ PBI program (e.g., due to financial limitations or unsuitable geographic conditions).

207. Section 40-2-124(1)(e)(I)(B), C.R.S., requires that customers be able to offset retail electricity consumption by solar generation.  The Commission implemented that offset by establishing net metering for on-site solar systems in Rule 3664, 4 CCR 723-3.

208. Black Hills’ proposed RS-3 rate design is flawed.  Black Hills proposes to directly assign investment in production meters exclusively to the RS-3 rate subclass made up of more than 1,100 customers.  However, the evidence shows that all on-site solar customers do not have production meters installed.  In May 2010, Black Hills had 336 net metered customers.  Only 
on-site solar applications approved after June 6, 2011 have required installation of a production meter in order to calculate REC payments based on actual kWh.
  Since June 2017, the Company received 123 applications for “net-metering only” service.

209. As advocated by WRA, it is improper to recover production meter costs from all net-metered customers exclusively, since many of these customers do not have production meters.  No basis has been shown to burden all net metered customers with such expense simply because they are also to be billed under the RS-3 rate subclass.
210. If installing a production meter is a condition of participating in the PBI, then that requirement should be expressed and considered as part of that program. This approach, which is the approach implemented by Public Service and cited by Black Hills in its SOP, enables a customer to comprehensively consider costs and benefits when deciding whether to install and operate an on-site solar system.  Meter costs are often assessed in consideration of RES-related incentive payments that offset such expenses in whole or in part.  
211. Consistent with the determination regarding production meters, the revenue requirement for the combined RS-1 and RS-3 subclasses should not include the costs of production meters installed by the Company.  Black Hills has not adequately explained why residential customers should pay for production meters that the Company installs at its own expense when a customer chooses to install on-site solar generation.
 This Recommended Decision does not preclude Black Hills from recovery, but rejects the method of recovery proposed by the Company.  Production meter costs incurred by Black Hills for the procurement of RECs may, for instance, be Renewable Energy Standard Adjustment (RESA)-recoverable.
c. Non-Solar Distributed Generation

212. The tariff also defines availability for the RS-3 subclass as being “[a]vailable to net-metered residential customers with on-site PV.”  It does not apply to any other renewable energy generation utilizing net metering by its terms.  However, Black Hills has switched all residential net-metered customers investing in solar and wind Distributed Generation (DG) systems.
  The Company failed to demonstrate any basis upon which wind customers’ consumption characteristics warrant inclusion in the RS-3 subclass or the effect of wind systems upon the evidence in this proceeding, if any.

213. Black Hills proposes to allocate costs to the RS-3 rate subclass based upon a calculated demand allocation for net-metered customers.  The Company uses the total load for net-metered customers -- the amount those customers use including both energy purchased from Black Hills and energy they have paid for from their on-site solar systems -- as opposed to the Company-delivered load -- the amount of energy actually purchased from Black Hills. However, the Company has not demonstrated any cost basis for discrimination or the basis for allocation on power neither generated nor delivered by the Company.

214. Black Hills failed to demonstrate that the RS-1 and RS-3 rates are just and reasonable when applied across all current and proposed subclasses.

C. Matching of Costs and Benefits

215. No allocation of costs to net-metered customers can reasonably begin without comprehensively matching costs and benefits.  Considering these matters in 2015, the Commission deferred any decision on the merits to litigated proceedings.  However, in Black Hills’ direct case, it made practically no attempt to address any issues from the Net Metering Proceeding.
 The fact that quantifying the same at least to the extent practicable will be difficult is little excuse for the Company to assume no benefit or otherwise.  

216. To the extent that Black Hills argues that the benefits of DG are reflected in the test period, it allocates those benefits based on coincident peak as part of the total cost of service and fails to properly attribute those benefits to the customers paying the costs to achieve those benefits.  Further, to the extent any benefits or avoided costs, not captured in the test year or otherwise, are attributed to the residential rate class as a whole rather than the subclass creating them has not been justified.

D. Rate Design

Black Hills proposes substantially higher rates to be applied for net-metered customers without regard to whether a customer’s on-site solar system offsets none (e.g., out of service), some, or all of the customer’s energy requirements.  Staff presents a thorough analysis 

217. of the particularly harsh impact on those investing in generation systems providing a portion of a customer’s needs. Corrected Table MJH-6 illustrates the immediate impact of the proposed RS-3 rate dramatically increasing bills for those with systems partially offsetting usage.

218. Customers that partially offset usage through other means of conservation 
(e.g., reduced usage through behavioral changes, purchasing more efficient electric appliances, or converting to appliances that use natural gas rather than electricity) are not comparably affected.  

E. Public Policy

219. Residential net-metered customers pay a customer charge, as does any other residential customer.  Thus, Black Hills’ contention that “zero use” residential net meter customers with on-site DG pay absolutely nothing is as false as it is for any other customer not purchasing power from the Company during a given month.

220. Creation of the RS-3 rate subclass as presented is contrary to public policy and has not been shown to be in the public interest.  It is the policy of the State of Colorado to promote solar generation.  It is also the policy of the State of Colorado to sustain essential public utilities.  The people of the State of Colorado first passed a Renewable Energy Standard Initiative in 2004.  It was codified at § 40-2-124, C.R.S., and has subsequently been amended.  Amendment 37 language must be reconciled as to customer and utility voices.

Introduction of massive uncertainty for all utility customers will very likely send a chill through those considering installation of DG systems that project recovery of investment 

221. over many years.  The risk of spiraling costs would frustrate the State’s public policy goals by making on-site solar uneconomic.
222. As observed by Staff, the proposed RS-3 rate will limit the expansion of residential on-site solar only to systems that cause net zero usage and perhaps further.  Aside from substantially increasing fixed components of customer bills (advocated by the OCC), applying Black Hills’ cost allocation and rate design methods for the proposed RS-3 rate subclass in future cases will impose an ever-increasing burden on those customers installing on-site systems providing less than net zero usage.  These customers bear the brunt of the cost burden that Black Hills wants to allocate to net-metered residential customers and recover through volumetric charges.  

223. Expressed partially through the extensive public comments in the proceeding, applying pure hindsight to installed systems changes circumstances in a manner that is fundamentally unfair.  Customers invested in solar generation consistent with broad, long-term expressions of public policy in response and in aid of satisfying Black Hills’ obligations to acquire RECs from on-site solar systems to demonstrate compliance with the RES.  Black Hills offered incentives and customers responded.  The benefits of the bargain were reached and the bell should not be allowed to be unrung to the harm of either party.

F. Conclusion

224. In sum, Black Hills failed to demonstrate that creation of an RS-3 rate subclass is in the public interest. Black Hills failed to demonstrate that the RS-3 rate is just and reasonable.  The discriminatory proposed RS-3 rate has not been justified as between on-site solar net meter customers and other DG customers as well as other residential low-use customers.  Finally, significantly diminishing the economic viability of on-site solar systems in the manner proposed is contrary to State policy, prejudicial, and fundamentally unfair as to existing system owners.  

225. The Commission must protect fundamental fairness and the public interest in preserving public policy from the exertion of monopoly utility control.  Customers having installed on-site solar and the utility should be allowed the opportunity to achieve the benefits of their bargain.  The only other alternative within customers’ control is likely to suffer financial harm by abandoning their investment and disconnecting their systems.  
226. As part of a compliance filing with this Recommended Decision, Black Hills shall include the customers currently assigned to the RS-3 subclass in the RS-1 subclass and recalculate the revenue requirements for that single subclass (to be designated RS-1) and design rates based on the combined billing determinants.

VIII. COMMERCIAL AND INDUSTRIAL RATES

A. Demand Charges for Small General Service Customers

227. Black Hills’ total SGS customer class makes up almost 11 percent (as of April 2017) of the Black Hills customer base. The two customer subclasses are 
SGS-NonDemand and SGS-Demand. The SGS-NonDemand subclass is reserved for small 
non-residential loads of less than 10 kW. The SGS-Demand subclass is for small non-residential loads of between 10 kW to 50 kW.  In this proceeding the Company considered modifying the rate structure of the SGS-Demand customers.  Black Hills stated results were not better than the current billing structure or threshold so it will not be proposing any adjustments.
228. Black Hills explains it does not automatically place a small commercial customer on its demand tariff when the customer “broaches” the 10 kW threshold.  If a non-demand customer has a monthly peak demand of 10 kW or greater three times in a 12-month period, they are then placed on the SGS-Demand rate.  Further, the Company believes this provides its customers with a degree of flexibility that is similar to Public Service’s program.  
229. The Company opposes intervenors’ recommendations to remove the demand charge.  Black Hills disagrees that overall revenues are increased though the use of a demand charge.  According to the Company, a small commercial demand customer with a load factor of 37 percent or higher will benefit from the three-part demand rate by receiving a lower total bill. Black Hills does not believe the demand charge is a fixed charge stating “customers have as much control over the demand as they do over their energy usage.”
  It is the Company’s position that if the demand charges are eliminated no customers would enroll in its proposed SGS-TOU pilot because of the lower energy-only rates.  Further, the Commission should not alter the current SGS-Demand structure and “create a winners and losers scenario.”
  The difference in load and usage between the two subclasses supports the retention of the demand rates. 
230. Additionally, the Company addressed concerns regarding availability of customer information and customer education and outreach. (the OCC, Public Intervenors, WRA, and EOC all noted that the Company could do more to keep customers up-to-date on various programs and rate options.)  Black Hills asserts it has already provided testimony documenting information available through the Company’s website as well as discussing its outreach efforts.  

231. Staff addresses the SGS tariff sheets, specifically including the lack of detail regarding the process used by Black Hills to move customers between the SGS-NonDemand and SGS-Demand tariffs.  Staff believes these tariff sheets need to be reviewed and clarified, but that this can happen after the conclusion of this proceeding.  Staff requests the Company file tariff sheets within 30 days of the conclusion of this proceeding with a new advice letter filing and 
full statutory notice.  Staff states it is committed to working with the Company on consensus language in an effort to make the filing uncontested.
232. OCC opposes continued use of a demand charge for SGS class customers instead advocating for cost recovery through volumetric charges rather than in the fixed portion of the customer’s bill through a demand charge.
233. In response to an OCC discovery request, the Company acknowledged that the 2015 test year 61.7 percent of all SGS-Demand bills had load factors of less than 37 percent and only 4 percent of Black Hills’ total customers were subject to a demand charge.  For comparison, the OCC notes that Public Service does not impose a demand charge on its Small Commercial class of customers who have demands less than 25 kW. 
234. Additionally, in OCC witness Dr. England’s Answer Testimony Table SEE-4, he demonstrates that simply moving from less than 10 kW of demand to a kW demand of 10 and above is very costly.
  For example, simply moving from 9.9 kW to 10 kW at 700 kWh increases an SGS bill by $154.15 and it is not until a kWh usage of roughly 2,720 kWh that bills under the two different tariffs equalize. 
235. OCC asserts there is: (1) no cost difference to serve a typical non-demand 
SGS customer relative to a typical demand SGS customer; (2) no additional production or transmission infrastructure is needed to serve a non-demand SGS customer relative to a demand SGS customer; (3) no cost difference in providing distribution service to a typical residential customer versus the typical non-demand small commercial customer; and (4) no additional production, transmission, or distribution infrastructure facilities are needed to serve the typical small commercial customer relative to a residential customer. 

236. OCC advocates eliminating the SGS demand charge entirely because few customers were even assessed a demand charge in 2015.  Alternatively, if the Commission decides to retain the demand charge, the SGS customers should not be assessed a demand charge if their demand is less than 25 kW because this higher triggering threshold would allow more customers to avoid the fixed demand charge.
237. CEO explains that demand charges can have a major impact on small customers’ decisions to invest in energy efficiency measures or DG.  According to CEO, rates with a demand component do not support public policy goals in those areas.
238. Further, while their rates for the SGS-Demand subclass are structured differently than the rates for the SGS-NonDemand subclass, Black Hills confirms there is actually no cost difference to serve a typical SGS demand customer as opposed to a typical SGS non-demand customer. 
  
239. CEO asks the Commission to direct the Company to expand the kW threshold for the small commercial non-demand rate class from 10 kW to 50 kW and eliminate the small commercial demand subclass (SGS-Demand).
240. Additionally, CEO requests that the Commission direct Black Hills to integrate residential and small commercial usage data from its AMI into easily accessible, web, and possibly mobile, platforms that allow customers to see their usage in real-time, or near real-time, and make informed decisions about how and when they use electricity in their homes and businesses. Also, CEO requests that the Commission require Black Hills to couple these new rate options with robust education and outreach programs, to be developed through the stakeholder process. 
241. CoSEIA argues that demand-based rates generate significant net metering inequity, because a high demand charge lowers the energy charge to the point where on-site solar is not economic except in the presence of RESA based incentives.  CoSEIA posits that even if the Company’s incentive program were to be completely subscribed, customers would potentially be able to install systems outside of the incentive program with the elimination of the demand-based rate.
242. Pueblo County advocates for lower demand charges with correspondingly higher volumetric or energy charges.  This would provide customers with better control over their energy bills and also encourage energy efficiency and conservation measures.  Black Hills has also proposed to slightly lower the demand charges for small commercial and large general class customers, which Pueblo County supports, but the charges are still much higher than what should be considered just and reasonable. Pueblo County supports demand-based customers having much more detail surrounding their monthly demand charge in order for those customers to more effectively control their electricity bills.  Further, demand charges for small commercial and large general customers have been significant impediments to business sustainability in Pueblo County. 
243. WRA argues that the SGS-Demand rate is unnecessarily onerous to small business customers and conflicts with fundamental rate design principles.  WRA states that demand charges are difficult to predict and difficult to understand, making it very problematic for small customers to respond to demand charges to manage their bills.  WRA notes that diversity of load within a class means individual customer peaks are unlikely to occur exactly at the class peak, or during the system peak hour.  WRA notes that Public Service does not switch customers to a mandatory demand rate until the customer’s demand exceeds 25 kW.
244. WRA believes demand charges are an inappropriate rate design choice for small commercial customers up to 50 kW. However, WRA also supports the OCC’s proposal to raise the minimum threshold for SGS-Demand applicability to 25 kW in order to limit the burdensome impact of demand charges on the smallest commercial customers.  
1. Discussion
245. Demand charges are appropriate for the larger SGS customer class because Black Hills has built its electric system to meet the maximum system peak demand needed by its customers. The production, transmission, and distribution system are sized for peak demand levels, and recovery for the investment into those systems built to meet peak demand through a demand charge is reasonable.
 

246. The Company’s analysis has shown that restructuring rates into a two-part rate for these customers (similar to the SGS-NonDemand rate structure) would result in lower bills for some customers while others would receive a higher overall bill.
  This “winners and losers” scenario does not benefit the SGS-Demand customers.  The current three-part rate structure for the SGS-Demand subclass will not be modified. Staff’s position that the SGS tariff sheets should be modified to address the lack of detail regarding the process used by Black Hills to move customers between the SGS-NonDemand and SGS-Demand tariffs is reasonable.  The Company will be ordered to file tariff sheets within 30 days of the conclusion of this proceeding as a new advice letter filing with full statutory notice.  
B. Small Commercial TOU Rate

247. Black Hills has proposed a small general service low-load-factor TOU 
(SGS-TOU) pilot program tariff.  The Company explains the SGS-TOU is an optional tariff for customers with “peaky” loads, where their peak demand is considerably greater than their average demand.  This would be a year round pilot tariff with consistent on-peak and off-peak periods.  The on-peak period is Monday through Friday, except holidays, beginning at 1:00 p.m. and ending at 7:00 p.m.  This on-peak/off-peak split will result in approximately 17 percent of total hours in a year being deemed on-peak with the remaining 83 percent of annual hours deemed as off-peak hours for billing.
248. Staff recommends that the Commission accept Black Hills’ proposal to offer a voluntary TOU rate for low load factor small general service demand customers.  Staff notes that these customers pay a disproportionate amount of their bill in demand charges, even when their demand occurs during off-peak hours.  Staff is concerned, however, that the price differential between the on-peak and off-peak energy is too small under the proposed TOU rates, such that it will not convey a strong time-based price signal to yield broader system-based benefits.
249. In Rebuttal Testimony, Black Hills rebuts Staff’s recommendation to establish 
a revenue tracker stating this is unnecessary.  However, if the Commission does order this then the Company will use a threshold of $265,000 to determine over- or under-recovery.  This was calculated based on a comparison of the expected revenue from the SGS-TOU and the 
SGS-Demand rates.  
250. Staff suggests that the Commission approve a revenue tracker and direct Black Hills to file an annual report analyzing the results of the pilot rate including a calculation of the “revenue erosion” and amount of customer load shifting. Staff further recommends that the Company initially be authorized to offer the rate for a two-year period from June 1, 2018 through May 31, 2020 with the possibility of re-authorization.
251. OCC asks the Commission to approve the Black Hills’ proposal to create a TOU pilot program for the SGS class of customers.  This is an effort by the Company to assist SGS customers who exhibit low load factors or “peaky” loads.  Additionally, the Company projects that SGS class customers who are currently on the SGS-Demand tariff can benefit from the TOU pilot program by essentially avoiding the demand charge.
252. CEO recommends that the Commission direct Black Hills to utilize a stakeholder process to develop optional energy-based TOU rates for all small commercial customers that balance Colorado energy policy goals, have peak periods of no more than five hours, peak to 
off-peak price ratios of at least 2:1, and two or more thoughtfully chosen time periods.  TOU rates can result in many benefits for customers, the utility, and society as a whole. Pairing these rates with an education initiative and customer access to real-time data would maximize their effectiveness. CEO recommends, following the conclusion of this proceeding, that Black Hills meet with stakeholders to develop an optional energy-based TOU rate for small commercial customers up to 50 kW.
253. CoSEIA states that it is now time to implement either mandatory or optional TOU rates based primarily on usage for commercial customers, while being revenue neutral to the Company.  These rates would include significant rate differences between two or three times of the day to send strong signals to participants.  CoSEIA states that this approach would allow customers to make a market-based decision on investing in on-site solar to serve their energy loads and would begin to create an open market for on-site solar that CoSEIA thinks is a critical energy goal.  CoSEIA argues that commercial and industrial customers clearly understand the TOU rates they pay, and, in turn, manage their energy use and make energy investments accordingly based on those clear rate signals.  
254. WRA states that a TOU rate is simpler for customers to understand because charges for energy usage accumulated over an entire month on a volumetric basis are more understandable than a 15-minute non-coincident peak demand charge.  Additionally, a TOU rate design is better aligned with cost causation because the energy charge is higher for the highest cost hours on the system. 
255. WRA advocates for the expansion of voluntary TOU rates for all SGS-Demand customers rather than only the low-load factor customers.   Addressing the Company’s concern regarding changes to the CCOSS, WRA asserts changing from a demand-base rate design to a TOU rate design does not impact the overall level of cost allocation to a specific class; it only impacts how those costs are recovered.  Additionally, Black Hills’ argument that extending TOU rates to a greater number and variety of SGS-Demand customers would result in revenue losses is misplaced.  The Company could design a workable TOU rate for a broader set of 
SGS-Demand customers as well as address any lost revenue concerns by using the tracker mechanism proposed by Staff.  
256. Further, WRA objects to the exclusion of customers with DG from taking service under the SGS TOU pilot rate.  WRA states that the exclusion has not been justified by Black Hills. 
1. Discussion
257. The proposed pilot is reasonable and affords an alternative particularly for those customers on the cusp of the 10 kW threshold of the SGS-Demand subclass.  The pilot as proposed by Black Hills will be implemented with the following modifications recommended by Staff: (1) a revenue tracker will be used; (2) the Company will file an annual report analyzing the results of the pilot rate including a calculation of the “revenue erosion” and amount of customer load shifting; and (3) the pilot will have an end date of May 31, 2020 with the possibility of 
re-authorization.
C. Large Commercial and Industrial Demand Rates

258. LaFargeHolcim, a large transmission customer, opposes the demand charges because they impute a minimum demand that may be far above actual monthly demand.  LaFargeHolcim states the demand charges are not economically efficient because as fixed charges they are unrelated to usage or actual demand.  They do not send appropriate price signals that incent customers to shift load off peak or use less energy.  
259. Further, the charges are inequitable because they are not based upon the quantity of product used. It is simply incongruous that customers face a minimum charge fixed by the utility that must be paid regardless of usage or actual demand.  The proposed demand charges are also inequitable because not all customer classes pay them, and not all that do have imputed billing demand. LaFargeHolcim suggests a more equitable system would be to have demand charges based on actual demand during the month with no imputation. The proposed tariffs allow Black Hills to reach back 11 months to impose a charge.
260. Additionally, according to LaFargeHolcim, there is no question that the proposed demand charges will stabilize Black Hills’ revenue. Fixed charges guarantee revenue and reduce risk to the utility. In typical markets, no business is guaranteed a minimum amount of revenue. On balance, they are unfair to customers and should not be used to bolster a utility's revenue. They are a tool of rate design and should be rejected.  Black Hills should design rates to recover the costs imposed on the system by demand charge customers through actual demand, not through imputed minimums. Utilities should not be guaranteed revenue. They should be provided an opportunity to earn enough to allow shareholders to earn their authorized return. 
261. LaFargeHolcim states the proposed demand charges undermine state policy because they send a poor price signal. Section 40-3.2-104, C.R.S., indicates that it is State policy to foster energy conservation. The demand charges in the proposed tariff do not encourage peak shifting or energy conservation.  Although Black Hills has proposed a voluntary TOU demand charge which will allow some customers to lower their bills by shifting the customer peak off of the system peak (still subject to the 1400 kWh minimum), there is no guarantee that customers will be able to do so. 
262. LaFargeHolcim asks the Commission to reject the Company’s proposed tariffs that include demand charges and require Black Hills to make a compliance filing basing its demand charges on actual monthly demand.  The record in this case demonstrates that Black Hills can develop rates in relatively short order. The Company in this case should be required to eliminate demand imputation and switch to charges based on actual monthly demand. The Company knows the forecasted monthly demand of each customer class and the revenue requirement for each class (those figures were used to develop current rates).  It should not be a difficult task to recalibrate rates to recover the approved revenue requirement for each class.
1. Discussion

263. Initially, the undersigned notes that LaFargeHolcim provided no evidence in the proceeding and identifies issues for the first time in its SOP.  Arguments are based wholly upon an evidentiary record addressing other issues or at least different contexts.  Thus, the positions are poorly vetted for this purpose and the procedural schedule does not provide parties an opportunity to address arguments.
264. LaFargeHolcim argues the Commission should require elimination of imputed billing demand, or alternatively require the elimination in the next Phase II proceeding.  However, no showing has been made as to the impact upon the utility of applying policies and principles regarding other classes to the largest customers of Black Hills.  

265. While raising reasonable questions, LaFargeHolcim did little to answer those questions.  Having participated throughout the proceeding, with rights to conduct discovery and having its own bill information, there is no evidence demonstrating the potential impact of positions advocated or application in the context advocated. 
266. Also in other contexts, Black Hills argues that demand charges are appropriate for the larger demand customers’ class because Black Hills has built its electric system to meet the maximum system peak demand needed by its customers. As a matter of general rate design, the production, transmission, and distribution system are sized for peak demand levels, and recovery for the investment into those systems built to meet peak demand through a demand charge is reasonable. 

267. Based upon these circumstances, LaFargeHolcim failed to demonstrate that the Commission should impose certain costs upon Black Hills to require further action as a result of this proceeding.
D. Large Commercial and Industrial TOU Rates 

268. Black Hills proposes to expand and make permanent its TOU rate option for large customers with some rate design modifications.  The Company currently offers a voluntary TOU pilot rate to customers in the Large General Service (LGS) and Large Power Service (LPS) classes.  The proposed changes are: (1) removal of the cap on the number of participants; (2) move to a year-round TOU rate, instead of the four summer months (June 1 through September 30); and (3) price summer monthly energy usage into an On-Peak energy segment and an Off-Peak energy segment at a lower cost per kWh.
269. Staff requests the Commission accept Black Hills’ proposed changes making them permanent rates with no seasonal component.  Staff notes TOU rates provide customers with better price signals and are more aligned with cost causation.  Staff believes that all of the Company’s proposed large customer TOU rate changes are appropriate. 
270. Pueblo County supports the Company’s proposal to make the large customer pilot TOU rates permanent, but suggests that the rates be modified to reflect shorter peak periods.  Pueblo County suggests a time period of 4:00 p.m. to 6:00 p.m. would be a more reasonable peak period that would allow businesses to take advantage of TOU rates.  Additionally, Pueblo County recommends requiring the Company to provide outreach programs to educate ratepayers on the TOU program.  For example, the Company should offer regular instruction to commercial and industrial customers, their contractors, and other interested parties to better understand their current electricity usage and how they are billed. Outreach programs could also investigate potentially mutual beneficial modifications to the TOU tariffs.
271. LaFargeHolcim supports the Company’s proposed TOU rates as an effective way to provide customers an incentive to save energy and control their bills.
1. Discussion
272. Good cause is found to modify and make permanent its LGS-TOU and LPS-TOU tariffs as proposed.  The unopposed request makes permanent and expands the benefits of the program to all eligible customers. 
273. Pueblo County failed to demonstrate that the peak period for the program should be changed at this time.  The pilot was successfully conducted based generally upon a 1:00 p.m. and 7:00 p.m. weekday peak period and the effect of the proposed modification is not clear.  The same peak period is being adopted for implementation of the SGS-TOU pilot approved in this proceeding.  The peak period is an issue identified to be addressed in a report to consider a Residential-TOU pilot.  The undersigned ALJ is concerned both with the scope of modifications already at issue in the proceeding as well as the potential for future rate impact of distortions caused by differing incentives among customer classes.  The current pilot is supported and will be made permanent as is at this time.
E. Net Metering Credit for Demand-Based Tariffs

274. CoSEIA states that Black Hills made no acquisitions of on-site solar in 2017 for PV systems between 30 and 60 kW (Tier 2) or from 60 to 100 kW (Tier 3).  CoSEIA blames Black Hills’ rate design, arguing that rate design may be the single most important and effective tool that utilities and regulators can use to either encourage or discourage the adoption of on-site solar or other DG.   

275. CoSEIA recommends that if an energy-only TOU rate is not available for commercial customers, the Commission should establish a net metering credit at the Total Average Retail Rate (TARR) as provided to the Commission (for Community Solar Gardens) and published annually for every rate class.  CoSEIA argues that the result of this approach is a more equitable treatment of net metering benefits where “approximately 90% or more of the benefits received for net metering of the exact same solar energy generated by non-demand customers such as the SGS-N rate customers.”
  

276. In its SOP, CoSEIA states that this alternative approach for demand customers would have a similar effect as optional or mandatory TOU rates in establishing an open market for net metering to support the public interest and Colorado’s long-term goals.
1. Discussion

277. CoSEIA failed to demonstrate that adoption of an equivalent “billing credit” for all commercial and industrial customers based on the TARR as used for subscriptions in Community Solar Gardens is necessary at this time on either legal or public policy grounds.  The request will be denied.
IX. LED STREET LIGHTING

Black Hills proposes five subclasses for customers that receive street lighting or traffic signal services: (1) Traffic Signals/Flashers (Rate class SL-2); (2) Private Area Lights (PAL) (Rate class PAL-1); (3) Street Lights-Leased (High Pressure Sodium or HPS) (Rate class 

278. SSL-1 Investment Option A); (4) Street Lights-Customer Owned (HPS) (Rate class SSL-1 Investment Option E); and (5) LED Street Lights-Customer Owned (Rate class SSL-1 Emerging Energy Efficiency Lighting Technology Option Provision LED Luminaire).  
279. Black Hills explains that over the past three years, the City of Pueblo has converted over 9,100 street and area lights from a leased High Pressure Sodium fixture to LED fixtures that the City of Pueblo itself provided. Black Hills states that the 9,100 LED fixtures make up over 52 percent of the total street lighting facilities in the field. Black Hills further reports that the LED installations have continued since the 2015 test year.  As of February 2017, there are 9,978 LED lights in the field, nearly a 10 percent increase.
280. Black Hills claims that lighting class revenues have fallen dramatically since the Company’s last Phase II proceeding despite the number of total lighting services remaining constant.  Black Hills blames this situation on the rates implemented for the LED replacement lights that the City of Pueblo has installed as adopted in a previous rate proceeding.  Black Hills states that although the Company is seeking in this proceeding to resolve the revenue shortfall associated with the LED fixtures going forward, the monthly lighting charge for the new LED lights are still between 65 percent to 80 percent less than the charges for the HPS lights they replaced.  
281. Black Hills states that the existing rates for the LED lights are “not based on fully allocated costs.”  Black Hills claims the Company’s investment costs were not factored into the monthly charge for those LED lights and that the existing charges are thus “too low.”  Black Hills also explains that the City of Pueblo only replaced the lighting fixtures and that “majority of the Company's initial investment remained in place” such as the poles, arms, ground wires, and services.  
282. In its rebuttal testimony, Black Hills states that the LED tariff first went into effect as a result of Proceeding No. 12L-1274E.
  The Company also produces an analysis that shows how the move of the City of Pueblo’s street lights from the Company-leased HPS option to the LED option results in savings to the City. 

283. Black Hills reiterates in its rebuttal case that no capital costs associated with the LED fixtures are included in the CCOSS and explains again that, while the capital costs of the HPS fixtures also have been removed from the cost of service, costs associated with the balance of the lighting infrastructure which the new LED fixture also requires remains in the cost of service.  

284. Black Hills proposes the following charges for LED lights:

65W LED Street Light from $3.07/month to $4.00/month

140W LED Street Light from $6.33/month to $8.22/month

215W LED Street Light from $6.33/month to $8.22/month

285. The rates described above are lower than the rates proposed in Black Hills’ direct testimony.  The difference is explained, in part, by the Company’s willingness to alter the application of certain cost allocators as they pertain to the lighting class as discussed above.  For instance, Black Hills agrees not to use a distribution plant allocator with respect to the lighting class due for FERC Accounts 454, 581, 588, and 591 due to the class’s minimal contribution to non-coincident peak demand.  

In response to the City of Pueblo’s allegation that the new rates have been proposed in violation of agreements the Company has made with the City, Black Hills states that the Company is entitled to and seeks recovery for rate base infrastructure that was not 

286. contributed by the City of Pueblo. Black Hills further argues that the City has provided no evidence to suggest that the Company agreed that it would no longer be permitted to recover its costs for infrastructure that continues to be used to provide street lighting service.  Black Hills also takes the position that the lighting conversion contract between the City and the Company clearly states that the Company’s rates are subject to change through a rate change approved by the Commission.  Black Hills also explains that the “Special Terms and Conditions” provision in the street lighting tariff, which reads:  “Company and the Customer will mutually agree on all prices, terms, and conditions for the service under this provision,” does not mean that the City’s consent is required for changes to service already taken under the tariff. According to Black Hills, that provision is intended to address new emerging lighting technologies not already provided for in the tariff and for which a rate is not stated in the tariff. 

287. The Public Intervnenors
 argue that the proposed increase for the LED street lighting subclass should be modified to reflect no increase “based on the City’s detrimental reliance on the Company’s words and documents during the LED conversion negotiations representing that the LED rate would consist only of the energy cost and the LED maintenance cost.”
 They further argue that Black Hills should not now be permitted to raise the City’s rates for LED service given the weight of the evidence on the misrepresentations or omissions of the Company as described by City of Pueblo’s witness Whittlef.  In addition, the Public Intervenors fault the Company’s CCOSS for not containing any credits against capital or maintenance costs as a result of the City-funded investment in LED lighting fixtures.  The Public Intervenors argue that the absence of such credits renders the CCOSS incomplete and unfair to the City. 

288. If the Commission denies that primary request, the Public Intervenors ask that the LED street lighting cost should not exceed the “mitigated” amounts reflected in the Company’s rebuttal case.  The Public Intervenors explain that Black Hills, in its rebuttal case, accepted each of the changes related to the Lighting classes recommended by City witness Higgins. Based on those revisions, the Public Intervenors state that the revenue requirement increase would be, on a mitigated basis, $180,979, which corresponds to a per unit rate increase of 30 percent.

289. The City asks the Commission to reject the increase proposed by Black Hills and make its shareholders pay for any amounts related to a return or depreciation on poles and wires used for LED lighting.  In summary, the City states that it relied, to its apparent detriment, on the representations made by Black Hills on the price for LED street lighting service. The City states that Black Hills now claims the Company made an error in the components used for the LED rate and the rate was “too low.” The City argues that the proposed rate increase for LED street lighting in the City is an unfair and unconscionable result.

290. EOC argues in its SOP that due to errors in the derivation of its CCOSS, the Commission should find that there is not adequate information in the record in this proceeding to assign individual lighting subclasses different percentage increases in rates and directs Black Hills to assign the same percentage increase to all three street lighting subclasses (leased, customer-owned, and City of Pueblo LED).  EOC alleges, for example, that certain lighting property was allocated based on the number of customers rather than the number of lamps, and that some cost assignments failed to distinguish between customer leased and customer owned facilities.  

291. EOC also argues that Black Hills admitted at hearing that at least two adjustments to its CCOSS with respect to the lighting class should be made but had not been made in its rebuttal case.
  First, EOC recommends that the Company recalculate the “DPROD” allocator used to assign production-related costs such that the values for each lighting subclass are calculated as total energy used by the subclass divided by 8,760 hours.  (The Company used uniform demand factors in its rebuttal case rather than calculated average demands.)  Second, EOC recommends that Black Hills recalculate the NCP allocator used to assign demand-related distribution plant.  At hearing, Black Hills witness Gray admitted that the Company could recalculate the NCP allocator using a “47% even load factor” for all lighting classes but did not do so in preparation of its rebuttal case.

1. Discussion 

292. On September 9, 2013, Black Hills and the City entered into the Street Light Replacement Agreement.
  The agreement describes a project intended to qualify for Black Hills' Efficiency Lighting Tariff as currently contained in Black Hills' Original Sheet No. 60A.
293. Original Sheet No. 60A includes the following special terms and conditions of the optional provision, among others:

[t]he energy and maintenance benefits for each project will be calculated based on the predicted energy and luminaire life. The Company and the Customer will mutually agree on all prices, terms, and conditions for the service under this provision, evidence by signed agreement.

294. The City sought to reduce its annual street lighting budget.  Ms. Whittlef recites benefits of converting HPS lights to LED lights.
  In addition to uncontested testimony presented, the integration and reference of Sheet No. 60A into the agreement makes clear that Exhibit PW-3 to Hearing Exhibit 22 is the signed agreement provided for in Sheet 60a.

295. In paragraph 5(d), Black Hills agrees it will only seek cost recovery of “(i) the cost of furnished energy, and (b) an appropriate cost-based fee for maintaining the LED lamps and fixtures (Maintenance Fee).”  The next sentence of the agreement specifies that the “LED streetlight tariff rates relating to this project will not include any capital recovery component associated with the fixtures … including but not limited to, a return on rate base.

296. Paragraph 5(f) specifies that Exhibit C to the agreement addresses then-current tariff rates as well as prospective changes:

Exhibit C sets forth the amount of maintenance cost per LUD luminaire as included in the Efficiency Lighting Tariff current as of the effective date of this Agreement….Additionally, whenever the maintenance cost attributed to LED luminaires changes in the future and new LED rates are approved by the CPUC, Black Hills shall prepare a revision to Exhibit C based on the rates approved by the CPUC and such revision(s) shall be substituted for the original Exhibit C hereto.

297. Exhibit C then acknowledges incorporation of tariff rates and revisions based upon approval of “a new LED OPTION TARIFF for Black Hills Tariff Sheet No. 60a….  LED Street Light options are subject to the same adjustments/riders as all other lighting options served on Black Hills' Street/Security Lighting tariff (Rate Designation SSL-1.)”
 

298. The agreement incorporates a portion of the Company’s existing electric tariff and is subject to “all present and future policies, tariffs, rules and regulations, and orders issued by the Company, and/or regulatory authorities with jurisdiction.”
   

299. No party contests the terms or existence of the agreement and no party contends that the agreement is no longer in effect.
300. Original Sheet No. 60A, as referenced in the agreement, went into effect as a result of Black Hills’ compliance tariff filing from its previous Phase II rate case.
  As amended therein, the sheet was issued August 2, 2013, for rates to take effect August 3, 2013.  Original Sheet 60A specifies that it was issued in accordance with Decision No. C13-0794.
 
301. Original Sheet 60A included the following rates:

LED Luminaire 
65 watt LED Street Light @ 23 kWh/month 

$ 3.05

140 watt LED Street Light @ 60 kWh/month 
$ 6.31

302. Original Sheet No. 60A was not the first tariff for LED street lighting that 
Black Hills was authorized to implement. By Decision No. C13-0070, issued in Proceeding 
No. 12L-1274E as referenced by Mr. Gray, Black Hills was authorized to add the LED street lighting tariff sheet to be effective for on and after an effective date of January 14, 2013, including the following rates:
LED Luminaire 
65 watt LED Street Light @ 23 kWh/month 
          $ 4.87

140 watt LED Street Light @ 60 kWh/month


        $ 10.67

Despite receiving the Commission’s approval, Black Hills never filed the necessary compliance tariff to put these rates into effect (this would have been PUC 8, Sheet No. 44a).

303. First Revised Sheet 60A, currently in effect, states that it was issued December 19, 2016, in accordance with Advice Letter 732 and Decision No. C16-1140 in Proceeding No. 16AL-0326E, cancelling Original Sheet No. 60A.
304. Turning to this proceeding, no basis or authority has been shown by Black Hills or the City of Pueblo to preclude the Commission’s ratemaking authority.  To the extent that the City of Pueblo seeks a remedy based upon the contract it entered into with Black Hills, such matters are outside the scope of this proceeding and may be addressed elsewhere.

305. Mr. Gray testified to the current monthly charges per light with GRSA percent are:  65W LED Street Light $ 3.07; 140W LED Street Light $ 6.33; and 215W LED Street Light $ 6.33.
  Further, he testified that the rebuttal charge is $8.22.  Reviewing the entirety of the evidentiary record in this proceeding, there is not sufficient evidence to supporting the proposed Lighting rates.   

306. In any event, Black Hills offered as evidence in this proceeding neither updated tariff sheets consistent with its rebuttal case nor a detailed revenue proof that sets forth the fixture counts and per fixture charges for rate class SSL-1.  The Revenue Proof in CRG-7 includes only a static total annual street lighting base revenue amount, but does not reflect the derivation of lighting rates designed to achieve its proposed annual revenue requirements assigned to the subclasses of lighting services.  Further, rebuttal Table CRG-2 is incomplete with respect to the lighting rates needed to populate Sheet Nos. 57, 59, and 60.

307. It is found and concluded that Black Hills failed to meet its burden to demonstrate just and reasonable rates for lighting services in this proceeding.  Black Hills will be ordered to file a separate rate proceeding if it wishes to support modified rates.  Such a proceeding will also permit a review and verification of calculations based upon changes incorporated into the CCOSS.
X. CUSTOMER CONSTRUCTION ALLOWANCES
308. The new method for determining customer construction allowances proposed by Black Hills will base allowances upon the average plant-in-service investment using information taken from the 2016 Phase I rate case and allocated in the CCOSS, as well as customer counts and NCP. 
309. EOC contends the Commission should order only 90 percent of the amount proposed by Black Hills as a measure of mitigation to lessen the increase construction allowances subject to future recovery.  In its SOP, EOC also recognizes rejection of the minimum intercept method will also have the effect of further reducing construction allowances.

310. Black Hills argues that its update to the customer construction allowances is reasonable.
 The Company states that the new method is consistent with cost causation principles, allocating a flat dollar amount based on the average distribution costs for each class. The new method also benefits new customers by crediting costs of service when they move into a new home.
 The method previously used by the Company was based on discounted cash flows using inputs from the previous Phase I and Phase II proceedings and required two separate models for each customer class.

311. Black Hills also acknowledges that the proposed changes in the method of calculating construction allowances will result in changes to the level of construction allowance, and that the Company will earn on the investment credited to customers through the construction allowance.
 However, the Company will not earn on any additional investment in plant until after the next Phase I rate case.
 The method proposed by Black Hills is fair and equitable because it is based on the average customer plant investment approved in the last Phase I rate case and reflects the costs that are recovered through rates applied to each class.
 

1. Discussion

312. Black Hills’ proposed method is reasonable and more appropriate than the previous method, which utilized a discounted cash flow and was significantly more complicated than the method proposed now.
 Moreover, this method is similar to one approved for use by Public Service in Proceeding No. 13AL-0695E for the determination of their electric construction allowance.

313. Black Hills will be ordered to calculate construction allowances proposed as modified by all changes incorporated into the CCOSS and the remainder of this Recommended Decision.  

XI. RATE CASE EXPENSES

314. Black Hills proposes to establish a regulatory asset for rate case expenses incurred as a result of this Phase II proceeding.  The Company states this is consistent with past Commission practices and that it will propose an appropriate amortization schedule in its next Phase I rate proceeding.  The total estimated expenses are $540,000 incurred as follows:  (1) legal notice - $80,000; (2) consulting fees related to the CCOSS model - $10,000; and (3) outside attorney fees - $450,000.

315. OCC was the only intervenor to address this matter.  It does not oppose the Company’s request but does counter that the expenses need to be tracked and subject to a prudency review when recovery is sought by Black Hills. 

1. Discussion

316. The Company’s request to create a regulatory asset for the purpose of accumulating rate case expenses is reasonable and will be approved.  Creation of the asset does not grant any presumption of prudence.  Black Hills will have the burden to demonstrate prudence in a future proceeding seeking recovery.
XII. UNCONTESTED PROPOSALS

317. Black Hills proposed in the advice letter to roll-in to base rates the test year costs for the Transmission Cost Adjustment (TCA).

318. Black Hills proposed in the advice letter to roll-in to base rates the test year costs for the Purchased Capacity Cost Adjustment (PCCA) and revise the PCCA based upon customer class allocators for the test year.
319. Black Hills proposed in the advice letter to revise the Clean Air-Clean Jobs Act (CACJA) adjustment based on customer class allocators for the test year.
320. Black Hills proposed in the advice letter to add a Miscellaneous Service Fees sheet.
321. Black Hills proposed in the advice letter to make textual and housekeeping-type tariff revisions that do not affect customers' bills.

322. Black Hills offered evidence in support of each of the proposals above.  That evidence is uncontroverted and no party opposed the Company’s requests.  

323. Black Hills’ proposals are found just and reasonable and will be approved.  
XIII. COMPLIANCE FILINGS AND TIMELINES

324. An expedited procedural schedule has governed this proceeding following consideration of all requests, proposals, argument, and particularly the maximum available suspension period.  This Recommended Decision will issue to permit parties an opportunity to consider the filing of exceptions and allow the Commission an opportunity to issue a decision within the remainder of the suspension period.  However, as a result, the record in the proceeding cannot benefit from the level of additional accuracy that might result if time permitted a technical conference.  While of concern, the undersigned ALJ is convinced that the combined results of the issues addressed reaches just and reasonable rates and a technical conference will likely be held before the conclusion of the proceeding.  For this Recommended Decision, a compliance filing will be ordered.

325. Within ten days of the date when this Recommended Decision becomes a decision of the Commission, Black Hills will be required to file an updated CCOSS that incorporates all of the directives contained herein.  In addition, Black Hills shall file a rate design incorporating the directives and modifications contained in this Recommended Decision as well as proposed tariffs reflecting the appropriate changes as a result of this Recommended Decision.  Black Hills shall also file proposed tariffs to be effective on the same date reflecting the appropriate changes to reset the General Rate Schedule Adjustment factor to 0 percent; adjust the TCA and PCCA to reflect removal of test year costs; revise the PCCA based upon customer class allocators for the test year; and revise the CACJA adjustment based on customer class allocators for the test year. 
326. Within 15 days after Black Hills files its revised CCOSS, the parties to this proceeding shall file comments regarding Black Hills’ compliance with the directives in this Recommended Decision.  The parties shall also comment on whether the revised rate design and tariffs to be filed as part of Black Hills’ compliance filing are consistent with the changes ordered here.  
327. Black Hills will be required to work with Staff to ensure that its compliance filings are consistent with the directives contained in this Recommended Decision.
328. Subsequent to receipt by the Commission of Parties’ comments on Black Hills’ compliance filing, the Commission will issue an Order on Compliance indicating whether Black Hills’ cost of service study, rate design, and tariffs comply with the Commission’s directives.  
329. Black Hills will then be required to make a compliance advice letter filing in accordance with the Order on Compliance.
XIV. ORDER
A. The Commission Orders That:  
1. Black Hills/Colorado Electric Utility Company, LP’s (Black Hills or Company) proposal to use Average and Excess Demand Allocation factor using Four Coincident Peak Demands to allocate general production and purchased capacity costs is approved.
2. Black Hills' proposal to directly assign Major Account Representative Costs representatives based on the number of customers in each class is granted consistent with the discussion above.
3. The proposal of Energy Outreach Colorado to assign other operating revenue in Account 451 as “customer-related” and allocate it by the costs in Account 903 is granted consistent with the discussion above.
4. The proposal of the Board of Water Works of Pueblo, Colorado (Board), the City of Pueblo, Colorado (City of Pueblo or City), the Colorado Springs Utilities/Southern Delivery System (Utilities/SDS), and Fountain Valley Authority (FVA) (Public Intervenors) to revise the allocation factor used to distribute certain Operations & Maintenance expense accounts and Other Operating Revenue accounts to the Lighting class is granted consistent with the discussion above.  
5. The proposal of the Public Intervenors that directly-assigned Lighting plant not be included in the calculation of allocators based on total allocated distribution plant, expenses, and revenues is approved consistent with the discussion above. 

6. Black Hills' proposal to use the minimum intercept distribution classification method to classify distribution plant is denied consistent with the discussion above.  Black Hills shall calculate revenue requirements without the use of the minimum intercept distribution classification method for Accounts 364 through 368.

7. Black Hill’s proposal to reduce base rate increases and decreases that would have occurred based on the Class Cost of Service Study (CCOSS) by 50 percent (i.e., the mitigation proposal) is withdrawn.
8. Black Hills’ proposal for Inverted Block Rates for residential regular customers with monthly usages above 500 kWh is approved along with the proposed medical exemption, consistent with the discussion above.

9. Black Hills shall work with stakeholders to develop a plan for a residential time of use (TOU), including appropriate rates and time intervals, a customer education plan, and a proposed timeline for when such a program could be implemented.  A report on the findings and recommendations of Black Hills and the stakeholders shall be filed on or before December 28, 2018.

10. Black Hills’ proposal regarding an RS-3 rate subclass is denied.  Black Hills shall include all customers assigned to the RS-3 subclass in the RS-1 subclass , revise the tariff to remove the RS-3 rate subclass and any references to it, recalculate the revenue requirements for that single subclass (to remain designated RS-1), and design rates based on the combined billing determinants. 
11. Black Hills’ proposal to recover production meter costs from the RS-1 subclass or RS-3 subclass is denied.
12. Black Hill’s proposal to recover the cost of production meters from residential customers is denied.  The revenue requirement for the combined RS-1 and RS-3 subclass may not include the costs of production meters installed by Black Hills.  
13. Proposals to alter the SGS-Demand rate structure are denied consistent with the discussion above.

14. Within 30 days of the date when this Recommended Decision becomes a decision of the Commission, Black Hills shall file a new advice letter proceeding proposing modifications to its tariff to clarify the process used by Black Hills to move customers between the 
SGS-NonDemand and SGS-Demand tariffs. 
15. The Small General Service Low-Load-Factor Time of Use (SGS-TOU) pilot tariff proposed by Black Hills, as modified in according with the discussion above with a revenue tracker, is approved for service thorough May 31, 2020, or as reauthorized by separate Commission decision.  Black Hills shall file in this proceeding a detailed expansion plan for pilot program no later than 60 days prior to when service shall be provided to SGS-TOU pilot participants under the pilot rates.
16. After consultation with parties, Black Hills shall file in this proceeding, a detailed evaluation of the SGS-TOU pilot rate annually in December 2018, 2019, and 2020 and include, without limitation, a calculation of the “revenue erosion” and amount of customer load shifting.
17. LaFargeHolcim (U.S.) Inc.’s proposal to eliminate demand charges is denied consistent with the discussion above.

18. Black Hills’ proposal to modify and make permanent its Large General Service Time of Use (LGS-TOU) and Large Power Service Time of Use (LPS-TOU) tariffs is approved.

19. The Colorado Solar Energy Industries Association (CoSEIA) proposal to implement an optional energy-only time of use rate for all commercial and industrial demand customers is denied consistent with the discussion above.  CoSEIA’s proposal to implement a net metering credit at the Total Average Retail Rate is denied.

20.  Black Hills’ proposed rates for the lighting class are rejected and within the scope of permanent suspension below, consistent with the discussion above.  If Black Hills seeks to propose changes to its lighting tariff, it shall do so through the filing of a new advice letter including the derivation of lighting rates designed to achieve the annual revenue requirements assigned to the subclasses of lighting services by the revised CCOSS and as otherwise consistent with the remainder of this Recommended Decision or a subsequent Phase I decision of the Commission.
21. Black Hills’ proposal to modify the method for determining construction allowances is approved.
22. Black Hills’ proposal to establish a regulatory asset for rate case expenses incurred as a result of this Phase II proceeding shall be approved consistent with the discussion above. The asset will be in place until Black Hills’ next electric rate case and subject to prudency review when recovery is sought by Black Hills.
23. Those uncontested proposals addressed in paragraphs 317 through 321 above, are approved.
24. The tariffs attached to Advice Letter No. 742 are permanently suspended and may not be further amended.
25. Black Hills shall set rates utilizing its full cost of service, as determined by this Recommended Decision.
26. Within ten days of the date when this Recommended Decision becomes a decision of the Commission, Black Hills shall file an updated CCOSS which incorporates all the directives contained herein.    In addition, Black Hills shall also file a rate design incorporating the directives and modifications contained in this Recommended Decision as well as proposed tariffs reflecting the corresponding changes resulting from this Recommended Decision.  Black Hills shall also file proposed tariffs to be effective on the same date reflecting the appropriate changes to reset the General Rate Schedule Adjustment factor to 0 percent; adjust the Transmission Cost Adjustment and Purchased Capacity Cost Adjustment (PCCA) to reflect removal of test year costs; revise the PCCA based upon customer class allocators for the test year; and revise the Clean Air-Clean Jobs Act adjustment based on customer class allocators for the test year.
27. Within 15 days after Black Hills files its revised CCOSS, the parties to this proceeding shall file comments regarding Black Hills' compliance with the directive contained in this Recommended Decision.  The parties shall also comment on whether the revised rate design and tariffs to be filed as part of Black Hills' compliance filing are consistent with the changes ordered here.
28. Black Hills and Staff shall work together to ensure that Black Hills' compliance filings are consistent with the directives contained in this Recommended Decision.
29. Subsequent to receipt by the Commission of the parties’ comments on Black Hills' compliance filing, the Commission will issue an Order on Compliance indicating whether Black Hills' cost of service study, rate design, and tariffs comply with the Commission's directives.
30. Black Hills shall subsequently make a new advice letter and tariff compliance filing in accordance with the Order on Compliance.  The advice letter and tariff shall be filed as a new advice letter proceeding and shall comply with all applicable rules.  In calculating the proposed effective date, the date the filing is received at the Commission is not included in the notice period and the entire notice period must expire prior to the effective date. The advice letter and tariff must comply in all substantive respects to this Decision in order to be filed as a compliance filing on shortened notice.
31. Response time to exceptions shall be shortened to seven days from the date of filing of exceptions.
32. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above. 

33. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

34. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________
                     Administrative Law Judge




� The Company notes that it submitted the tariff filing on July 7, 2017, as required by Commission Decision No. C16-1140.  However, an administrative oversight has caused the Company to re-file on July 11, 2017.


� Appendix B to Advice Letter No. 742 and Affidavit of Publication of Additional Notice.


� More specifically, the petition requests intervention by Colorado Springs Utilities, an enterprise of the City of Colorado Springs, a Colorado home rule city and municipal corporation, in its capacity as the Operations Manager of the Southern Delivery System (the SDS) and on behalf of the SDS participants. The SDS participants are the City of Colorado Springs, the City of Fountain, Security Water District, and Pueblo West Metropolitan District.


� The Board, City, FVA, and Utilities/SDS are collectively referred to as the Public Intervenors.


� Hearing Exhibits 33, 35, 37, 48, 58, 61, 63, 64, 66, and 67 were admitted by administrative notice.


� Hearing Exhibit 15 (O’Neill Answer Testimony) at 14: 1-9.


� Decision No. C13-0794 issued June 28, 2013, at ¶ 23, p.7.


� Hearing Exhibit 7 (Gray Direct).


� Hearing Exhibit 8 (Gray Rebuttal).


� Hearing Exhibit 9 (Hyatt Direct) at 49:4-8.


� Id. at 49:21-22.


� Id. at 50.


� Id. at 50:15-51:3.


� Id. at 60:6-61:21.


� Black Hills SOP at 6.


� Hearing Exhibit 10 (Hyatt Rebuttal) at 7:11.


� Hearing Exhibit 20 (Marcus Answer) at 33:16-34:6.


� Hearing Exhibit 10 (Hyatt Rebuttal) at 10:15-11:2.


� Hearing Exhibit 19 (Arnold Answer) at 19:21.


� Id. at 6:1-6.


� Hearing Exhibit 16 (England Answer) at 16:2-7.


� WRA SOP at 6.


� Public Intervenors’ SOP at 15.


� Decision No. C04-1060, issued September 3, 2004 in Proceeding No. 03S-539E.


� Decision No. C13-0794, issued June 28, 2013 in Proceeding No.12AL-1052E.


� Hearing Exhibit 25 (Bringenberg Answer) at 5:1 – 6:4.


� Hrg. Tr. Vol. 1 (Nov. 27, 2017) at 39:6-10 and 116:17-117:2.


� Decision No. C16-1075 at 12.   


� See discussion and cited authority at Public Intervenors’ SOP at 13 and OCC SOP at 7.


� Hearing Exhibit 20 (Marcus Answer) at 33:16 – 34:2.


� See Hearing Exhibit 3 (Stoffel Direct) at 21 and Hearing Exhibit 4 (Stoffel Rebuttal) at 24.


� Hearing Exhibit 11 (Harrington Direct) at 7-8.


� Hearing Exhibit 11 (Harrington Direct) at 6-7.


� Decision No. R08-1127 at 21 in Proceeding No. 08S-146G.


� See Decision Nos. R08-1127 issued October 24, 2008 and C08-1311 issued December 23, 2008, Proceeding No. 08S-146G.


� Decision No. R13-0562, Proceeding No. 12AL-1052E at ¶¶ 102-103.


� Staff recognizes that the Company does not believe any mitigation plan would be necessary if the minimum intercept method for classifying and allocating costs among classes is rejected. Staff agrees.


� Hearing Exhibit 11 (Harrington Direct) at 4:16-5:2.


� Hearing Exhibit 9 (Hyatt Direct) at 28.


� Hearing Exhibit 20 (Marcus Answer) at 47.


� Hearing Exhibit 10 (Hyatt Rebuttal) at 18-19.


� Hrg. Tr. Vol. I (Nov. 27. 2017) at 132: 16 – 133:6.


� Hearing Exhibit 12 (Harrington Rebuttal) at 18-10-11.


� Hearing Exhibit 11 (Harrington Direct) at 11:24 – 12:4.


� Hearing Exhibit 11 (Harrington Direct) at 12: 5-13.


� Hearing Exhibit 11 (Harrington Direct) at 13:1-6.


� Hearing Exhibit 11 (Harrington Direct) at 21:16-22:5.


� Hearing Exhibit 15 (O’Neill Answer Testimony) at 42:8-19.


� Hearing Exhibit 15 (O’Neill Answer Testimony) at 48:5-16.


� Hearing Exhibit 27 (Farnsworth Answer) at 19-20.


� Hearing Exhibit 11 (Harrington Direct) at 16:4-5.


� Hearing Exhibit 12 (Harrington Rebuttal) at 29.


� The PBI is a purchase price for each REC generated by the on-site solar system.


� Net metering for on-site solar systems is allowed pursuant to § 40-2-124(1)(e)(I)(B), C.R.S., and 4 CCR 723-3-3664.


� See Black Hills’ 2015-2017 RES Compliance Plan, approved by Decision No. C15-1279 in Proceeding No. 14A-0535E on December 3, 2015.  


� Hearing Exhibit 9 at 25.  The tariffs filed with Advice Letter No. 742 set forth three residential rate designations:  RS-1, RS-2, and RS-3 on Sheet Nos. 6 through 9.   Rate designation RS-1 is set forth in its entirety on Sheet Nos. 6 and 7.  Rate designations RS-2 and RS-3 share Sheet Nos. 8 and 9.  Parties refer to rate designations as rates, rate classes, or subclasses.  This Decision uses rate designations interchangeably with rate subclasses throughout this Decision.  References to subclasses are attempted because the sums of revenue requirements for all subclasses (i.e., rate designations) total revenue requirements for customer classes.


� Black Hills’ revenue proof in Corrected Attachment CRG-5 shows 7,476 monthly bills for net metering from PV less than 10 kW.  This corresponds to 623 customers.  Black Hills’ revenue proof also shows 38 monthly bills for net-metered customers with wind instead of solar.  These customers pay a customer charge of $16.50 per month.


� Hearing Exhibit 8 (Gray Rebuttal) at Att CRG-7, p. 13.


� The application of the minimum intercept method for assigning a portion of distribution system costs to the customer function explains mathematically how a portion of distribution system costs become part of the RS-3 fixed monthly customer charge.  The non-coincident peak load of net-metered customers shown in Table DNH-8 in the Rebuttal Testimony of Black Hills witness Hyatt explains why more distribution costs on a per capita basis are assigned to RS-3 customers as compared to RS-1 customers when the minimum intercept method is used to divide distribution costs between customer and distribution functions.  Hrg. Tr. Vol. I (Nov. 29, 2017) at 9:11 to 11:19.


� Hearing Exhibit 11 (Harrington Direct) at 20.


� Contrary to Black Hills’ assertion, it is obvious that kWh credits valued using the proposed rates for �RS-1 will be less than the kWh credits valued using the proposed rates for RS-3.


� Contrary to Black Hills’ assertion, Company’s witness Hyatt states:  “As customers install on-site solar systems, they are moved from the Residential – Regular customer class to the Residential On-Site Solar customer class.“  Hearing Exhibit 9 (Hyatt Direct) at 25.


� OCC SOP at 17.


� Hearing Exhibit 26 (Bringenberg Cross-Answer) at 8.


� Hearing Exhibit 28 (Farnsworth Cross-Answer) at 4.


� Staff SOP at 21.


� Rule 3664(e)(II) states:  “For systems ten kW and smaller, a production meter may be installed under either of the following circumstances:  (A) the QRU may install a production meter on the solar renewable energy system output at its own expense if the customer consents; or (B) the customer may request that the QRU install a production meter on the solar renewable energy system output in addition to the meter at the customer's expense.”


� WRA SOP at 17.


� Hrg. Tr. Vol. 2 (Nov. 28, 2017) at 234:18-25.


� WRA SOP at 29.


� In the parlance of the evidentiary record in this proceeding, the “Rate class—RS-3” has served no purpose different than “Rate Code—CO875.”  See Colo. PUC No. 9, Sheet No. 8.


� Decision No. C12-1250 was issued on October 31, 2012 in Proceeding No. 12AL-1052E.


� The OCC incorrectly points to Proceeding No. 16AL-0979E as the genesis of the RS-3 rate.  That administrative advice letter proceeding is where Black Hills filed its compliance tariffs in its last Phase I rate case, Proceeding No. 16AL-0326E.  The tariff sheet Colo. PUC No. 9, Sheet No. 8 filed in Proceeding No. 16AL-0979E is identical to the tariff sheet filed in Proceeding No. 15AL-0092E, with the exception of the introduction of a new “Rate Code” C0085.  Testimony in the hearing in this proceeding revealed that Rate Code C0885 is for net-metered wind facilities that cannot match the character of service described under Rate class RS-3.  Hrg. Tr. Vol. II (Nov. 28, 2017 at 31: 23 to 34:4.


� Rule 3664(f).


� See Decision No. C05-1461 issued December 15, 2005.  The provisions in the current Rule 3664(f) were initially adopted as Rule 3664(g).  


� Id. at 7 and 54.


� Decision No. C05-0314, issued March 29, 2005, Proceeding No. 05R-112E, Attachment A, p. 23.


� Decision No. C15-0990, issued September 15, 2015.


� See Hearing Exhibit 53.


� Hearing Exhibit 12 (Harrington Rebuttal) at 29:7-8.


� Hearing Exhibit 12 (Harrington Rebuttal) at 27. 


� Hrg. Tr. Vol. 2 (Nov. 28, 2017) at 32:23-33:19.


� See generally, Hearing Exhibit 15 (O’Neill Answer Testimony) at 60.


� This also reflects the fundamental fairness concerns addressed elsewhere as Staff states an investment could easily turn to an economic burden without any alternative recovery.


� The recalculation of RS-1 revenue requirements and rates is a topic that could be examined at a Technical Conference convened prior to issuing the recommended decision.  However, the OCC highlights a $5 per year difference in residential rates, which seems like a reasonable estimate of the impact of this recommendation.


� Hearing Exhibit 8 (Gray Rebuttal) at 21.


� Hearing Exhibit 8 (Gray Rebuttal) at 24.


� Hearing Exhibit 16 (England Answer) at 22:1-3 and Table SEE-4.  


� Hrg. Tr. Vol. 1 (Nov. 27, 2017) at 217:8-218:17; and Hearing Exhibit 16 (England Answer) at 20:4-18.  


� Hrg. Tr. Vol. 1 (Nov. 27, 2017) at 217:8-12  


� Hearing Exhibit 8 (Gray Rebuttal) at 19:8-12.


� Hearing Exhibit 8 (Gray Rebuttal) at 22:10- 24:2.


� CoSEIA SOP at 14.


� Staff handled this less-than-statutory notice application via the January 9, 2013 Commission Weekly Meeting consent agenda.  Decision No. C13-0070 at 2, issued in Proceeding No. 12L-1274E on January 11, 2013, states only that “Good cause exists to allow the proposed changes on less-than-statutory-notice.” 


� The City of Pueblo joined in the SOP filed with the Board, FVA, and Colorado Springs Utilities/Southern Delivery System.


� Public Intervenors’ SOP at 2.


� At the hearing, counsel for EOC confirmed with Black Hills witness Gray that Black Hills modified the allocators used to assign distribution-related costs such that the amount of costs attributed to the lighting class fell from 5 percent of total costs in the Company’s direct case to 0.6 percent of total costs in the Company’s rebuttal case. 


� Attachment PW-3 to Hearing Exhibit 22 (Whittlef Answer).


� See Hearing Exhibit 22 at 5.  


�  Attachment PW-3 to Hearing Exhibit 22 (Whittlef Answer).


� Id.


� Exhibit C to Attachment PW-3 to Hearing Exhibit 22 (Whittlef Answer).


� Attachment PW-3 to Hearing Exhibit 22 (Whittlef Answer) at ¶ 8.


� Advice Letter No. 669 Amended, Proceeding No. 13AL-0861E.


� Decision No. C13-0794, issued June 28, 2013 in Proceeding No. 12AL-1052E.


� Appendix A to Decision No. C13-0070.


� Table CRG-2, Hearing Exhibit 8 (Gray Rebuttal) at 15.


� Id.


� A construction allowance is the portion of the total cost of a distribution extension that is refundable to an applicant who has requested electric service at a premise not connected to the Company’s distribution system, or a request for an alternation in service at a premise already connected that requires additional investment. Hearing Exhibit 9 (Hyatt Direct) at 63:21–64:2.


� Hrg. Tr. Vol. I (Nov. 27, 2017) at 208:21 – 209:4.


� Hearing Exhibit 10 (Hyatt Rebuttal) at 28:6-19.


� Hearing Exhibit 10 (Hyatt Rebuttal) at 28:7-8.


� Hearing Exhibit 9 (Hyatt Direct) at 68:13-15, 69:15-17; Hearing Exhibit 10 (Hyatt Rebuttal) at 28:8-11, 16-18.


� Hearing Exhibit 9 (Hyatt Direct) at 67:13–68:5, 68:13-15; Hearing Exhibit 10 (Hyatt Rebuttal) at �28:1-2.


� See Decision Nos. R13-1555 issued December 18, 2013 and C14-0151 issued February 7, 2014, Proceeding No. 13AL-0695E.
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