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I. STATEMENT
A. Relevant Background
1. On 
October 13, 2017, Edward R. Heard, doing business as Bayfield Transportation (Bayfield Transportation), filed the application described in the caption above (Application).  

2. On December 29, 2017, the undersigned Administrative Law Judge (ALJ) issued Decision No. R17-1075-I that scheduled the hearing and established the procedural schedule in this case. 

3. On January 10, 2018, the undersigned ALJ received a Request for Subpoenas from Bayfield Transportation (Request).  The Request seeks the issuance of a subpoena duces tecum to Ed Gilbert (Gilbert Subpoena Duces Tecum), the alleged owner of “Durango Cab and San Juan Sentry, LLC” for the production of “the state tax records for the years 2015 2016 and if available, 2017 for Durango Cab and San Juan Sentry, LLC” (Durango Cab).
  The Request also seeks the issuance of a subpoena duces tecum to the “Colorado Department of Revenue Information Division Supervisor” for the production of the same tax records sought from Mr. Gilbert, and the attendance of the referenced state official at the hearing to testify about the requested records (CDOR Subpoena Duces Tecum).
  Bayfield Transportation states that it needs these records to disprove any statement in this case by Intervenor Durango Cab regarding its “financial need to exclude [Bayfield Transportation] from operating as a Common Carrier in LaPlata County.”
      

B. Analysis
4. The process for issuance of a subpoena is set out in Colorado Statutes, Commission Rules, and the Colorado Rules of Civil Procedure.  Section 40-6-103(1), C.R.S., provides that “[n]o subpoena shall be issued except upon good cause shown.  Good cause shown shall consist of an affidavit stating with specificity the testimony, records, or documents sought and the relevance of such testimony, records, or documents to the proceedings of the commission.”  Likewise, Rule 1406(b) of the Commission’s Rules of Practice and procedure requires in relevant part that “[u]pon proper request and the filing of an affidavit showing good cause, the Commission or the Director shall issue a subpoena or a subpoena duces tecum requiring the attendance of a witness or the production of documentary evidence, or both, at a . . . hearing … consistent with § 40-6-103(1), C.R.S.”
  

5. An affidavit is a “voluntary declaration of facts written down and sworn to by the declarant before an officer authorized to administer oaths, such as a notary public.”
  In Colorado, a notary public qualifies as “an officer authorized to administer oaths.”  The requirement for the filing of a proper affidavit to issue a subpoena is a statutory requirement and therefore may not be waived by the Commission.
6. Here, Bayfield Transportation’s request does not include a proper affidavit because the declarant did not swear to the facts alleged therein before a notary public.  In addition, the request and affidavit do not state with sufficient specificity the relevance of the testimony or records/documents sought by the subpoenas to the legal issues in this case.
  Accordingly, the Request shall be denied without prejudice.  

II. ORDER

A. It Is Ordered That:  

1. The Request for Subpoenas submitted by Applicant Edward R. Heard, doing business as Bayfield Transportation, is denied without prejudice.  

2. This Decision is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


CONOR F. FARLEY
________________________________
                     Administrative Law Judge




� Gilbert Subpoena Duces Tecum at 1.


� CDOR Subpoena Duces Tecum at 1.  


� Request at 2.  


�  4 Code of Colorado Regulations 723-1 of the Commission’s Rules of Practice and Procedure.  


�  Garner, Bryan A, Editor in Chief, Black's Law Dictionary, Eighth Edition, 2004.


� See, e.g., Decision No. R17-0093 in Proceeding No. 16A-0597CP issued February 3, 2017, for a description of the legal standard applied in regulated monopoly cases.
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