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I. STATEMENT

A. Procedural History.
1. On June 26, 2017, Atmos Energy Corporation (Atmos or Company) filed with the Colorado Public Utilities Commission Advice Letter No. 530, accompanying tariff sheets, and supporting testimony and attachments.  The proposed effective date of the filed tariffs was July 27, 2017.  The Company stated the intent of this filing is to increase the Company’s annual revenues and to extend the Company’s existing System Safety and Integrity Rider (SSIR) to recover costs associated with various pipeline safety and integrity projects.  Atmos also proposed to consolidate its four Gas Cost Adjustment (GCA) divisions into two GCA divisions.
  

2. Atmos proposed to increase its base rate revenues by $2,915,603 and to recover $472,477 in rate case expenses.  The Company calculated its revenue requirement based on a historical 12-month test year ending March 31, 2017.  Atmos proposed a return on equity (ROE) of 10.50 percent, which would result in an overall rate of return (ROR) on rate base of 8.14 percent.  Atmos estimated the impact to a typical residential customer would be an increase of 3.8 percent, if the proposed rates were to become effective.  The estimated impact to a typical small commercial customer would be an increase of 2.5 percent.
  
3. Atmos proposed to collect the increase in base rates through a General Rate Schedule Adjustment (GRSA) rider of 8.52 percent, and to recover the increase in rate case expenses over a period of one year through a GRSA of 1.19 percent.
  

4. Decision No. C17-0564 (mailed on July 12, 2017) set this matter for hearing and suspended the effective date of the tariff sheets accompanying Advice Letter No. 530 for a period of 120 days, or until November 24, 2017, pursuant to § 40-6-111(1), C.R.S.  Decision 
No. C17-0564 set a deadline for filing motions for intervention within 30 days of its Mailed Date, or no later than August 11, 2017; and referred this Proceeding to an Administrative Law Judge (ALJ) for hearing and disposition.
  
5. On June 27, 2017, the Colorado Office of Consumer Counsel (OCC) filed a Notice of Intervention as a Matter of Right.  The OCC identified ten issues that it would address in this proceeding.  
6. On July 13, 2017, Trial Staff of the Colorado Public Utilities Commission (Staff) filed a timely Notice of Intervention as of Right, Entry of Appearance, Notice Pursuant to Rule 1007(A) and Rule 1401, and Request for Hearing.  Staff requested a hearing and identified nine issues, among others, that it would address.  
7. Decision No. R17-0660-I (mailed on August 11, 2017) acknowledged the interventions as of right of the OCC and Staff.  
8. On July 19, 2017, Energy Outreach Colorado (EOC) filed a Motion to Intervene, seeking permissive intervention as a party to this proceeding.  Pursuant to Rule 1400(b) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1 (2015), Atmos had 14 days, or until August 2, 2017, within which to file a response.  Atmos did not file a response to the Motion to Intervene, and thereby did not oppose EOC’s permissive intervention.
9. Decision No. R17-0660-I acknowledged the interventions as of right of the OCC and Staff.  
10. No other interested parties filed motions for permissive intervention by the August 11, 2017 deadline.  
11. Pursuant to § 40-6-111(1), C.R.S., and Rule 1305(e) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, Decision No. R17-0597-I (mailed on July 21, 2017) further suspended the effective date of the filed tariffs for the maximum period of 210 days, or until February 22, 2018.
12. Decision No. R17-0597-I scheduled a prehearing conference for August 15, 2017 at 1:30 p.m.  Decision No. R17-0597-I also ordered counsel for Atmos, after consulting with counsel for Staff and the OCC, to make a filing no later than August 10, 2017, setting forth hearing dates and a procedural schedule acceptable to the Parties.  
13. On August 8, 2017, an Unopposed Joint Motion to Adopt Procedural Schedule, Vacate Prehearing Conference and for Waiver of Response Time (Unopposed Motion) was filed by Atmos, Staff, the OCC, and EOC.
  
14. At the prehearing conference on August 15, 2017, the ALJ granted the permissive intervention of EOC, which was memorialized in Decision No. R17-0665-I (mailed on August 16, 2017).  
15. The Parties to this Proceeding are Atmos, the OCC, Staff, and EOC.
16. By Decision No. R17-0665-I, the ALJ scheduled the evidentiary hearing in this proceeding for November 7 through 9, 2017; established a procedural schedule; addressed discovery and confidentiality matters; and adopted procedures relating to hearing exhibits.  
17. On November 1, 2017, Atmos filed two partial stipulations and settlement agreements:  (1) the Partial Stipulation and Settlement Agreement between Atmos, EOC, and the OCC and Motion to Approve Partial Stipulation (Partial Stipulation between Atmos, EOC, and the OCC), which was admitted into evidence at the hearing as Hearing Exhibit 501; and (2) the Partial Stipulation and Settlement Agreement between Atmos and Staff and Motion to Approve Partial Stipulation and Settlement Agreement (Partial Stipulation between Atmos and Staff), which was admitted into evidence at the hearing as Hearing Exhibit 502 (individually, Partial Stipulation; together, Partial Stipulations).  No responses were filed to either Motion to Approve the Partial Stipulation.  The disposition of the Partial Stipulations will be addressed later in this Decision.  
18. The evidentiary hearing was held as scheduled on November 7 through 9, 2017.
  At the close of the hearing, the ALJ closed the evidentiary record.  
19. Each of the following filed a post-hearing Statement of Position (SOP):  Atmos, OCC, EOC, and Staff.
  The ALJ established a page limit for SOPs of 50 pages for Atmos, and 30 pages for Staff and Intervenors, exclusive of tables of contents and appendices.
  The Parties were requested to address in their SOPs the legal issue of whether the GRSA rate design proposed in the Partial Settlement between Atmos, EOC, and the OCC was lawful or unlawfully discriminatory under § 40-3-106, C.R.S.
  The Parties were also given the option of filing a separate brief, limited to six pages, on this legal issue, but no Party chose to file a separate brief.
  

20. On December 22, 2017, 30 days after the due date for its SOP, Staff filed a “Notice of Filing Amended Corrections to Staff’s Statement of Position and Attachment BAM-1” (Staff’s Notice), “Staff’s Amended Corrected Statement of Position,” and “Amended Correct [Hearing Exhibit 401 Attachment] BAM-1.”  
21. On December 26, 2017, the OCC filed a Motion to Reopen Record and Request for Shortened Response Time (Motion to Reopen).  Pursuant to Rule 1400(a) of the Rules of Practice and Procedure, 4 CCR 723-1, the OCC conferred with counsel for Atmos and Staff, but due to the Holidays, no position of those parties was reported.  Pursuant to Rule 1400(b), 4 CCR 723-1, the parties would usually have 14 days, or until January 9, 2018, within which to file a response, but the OCC asks to shorten response time to January 5, 2018.  The OCC seeks “to reopen the evidentiary record in this Proceeding and establish a procedural schedule to address the Tax Cuts and Job Act (“TCJA”) …, which … modifies the current Federal corporate tax rate of 35% and sets the Federal corporate tax rate beginning January 2, 2018, at 21%.”
  
22. On January 5, 2018, Atmos filed a Motion to Strike Staff’s Amended Corrected Statement of Position and Response in Opposition to the Colorado Office of Consumer Counsel’s Motion to Reopen Evidentiary Record (Motion to Strike).  For various reasons, Atmos requests that Staff’s Amended Corrected SOP and Amended Corrected BAM-1 be stricken and that the OCC’s Motion to Reopen be denied.
23. The disposition of Staff’s Notice, the OCC’s Motion to Reopen, and Atmos’ Motion to Strike will be addressed in the General Findings section of this Decision.  
B. Framework for this Recommended Decision

24. The organization of this Decision generally follows a logical outline of the major disputed issues in this Proceeding.  Since the evidence and arguments in this Proceeding are voluminous, this Decision focuses discussion on the major disputed issues and does not summarize every nuance of each party’s position on each issue.  
In rendering this Decision, the ALJ has carefully reviewed and considered all the evidence introduced by the Parties during the hearing, including the testimony and hearing exhibits, even if this Decision does not specifically address all of the evidence presented.  Moreover, the ALJ has considered all the legal arguments set forth in the SOPs, even if the Decision does not address every legal argument.  In rendering this Decision, the ALJ has 

25. weighed the evidence and evaluated the credibility of all the witnesses and the hearing exhibits.  See Durango Transportation, Inc. v. Colorado Public Utilities Comm'n., 122 P.3d 244, 252 (Colo. 2005); RAM Broadcasting of Colo., Inc. v. Public Utilities Comm'n., 702 P.2d 746, 750 (Colo. 1985).  
26. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record of this Proceeding, this Recommended Decision containing findings of fact and conclusions therefore, as well as a recommended order.

II. PUBLIC COMMENTS. 
27. At the Prehearing Conference, after input from counsel for Atmos and the other parties, the ALJ scheduled public comment hearings in Greeley, Colorado for August 28, 2017 at 4:00 p.m. and in Cañon City, Colorado for September 18, 2017 at 4:00 p.m.
  
28. The ALJ called the public comment hearings to order as scheduled.  No public witnesses appeared at either hearing to present comments.  Two written comments from Atmos customers were filed with the Commission, opposing the rate increase.  The ALJ has reviewed and considered those public comments.  

III. EVIDENTIARY RECORD.
29. Atmos, OCC, EOC, and Staff presented testimony in this Proceeding.  As used in this Decision and unless the context indicates otherwise, Parties refers to Atmos, the OCC, EOC, and Staff.    

30. The evidentiary record contains testimony and exhibits from the three-day evidentiary hearing.  According to custom and practice at the Commission, Atmos presented each of its witnesses for cross-examination on their direct and rebuttal testimonies at the same time.  The ALJ heard testimony from 14 witnesses.
  

31. Atmos presented the testimony of seven witnesses:  Ms. Jennifer G. Reis,
 Mr. John S. McDill,
 Mr. Christian L. Paige,
 Mr. Jared N. Geiger,
 Mr. Dylan W. D’Ascendis,
 Mr. Jason L. Schneider,
 and Mr. Joe T. Christian.
  

32. OCC presented the testimony of two witnesses:  Dr. Scott E. England
 and Mr. Ronald Fernandez.
  
33. Staff presented the testimony of four witnesses:  Ms. Bridget A. McGee,
 Mr. Jason J. Peuquet,
 Ms. Fiona D. Sigalla,
 and Ms. Marianne Wills Ramos.
  

34. EOC presented the testimony of one witness:  Mr. Sanders Arnold.
  

35. Including pre-filed testimonies, 47 exhibits were marked and offered.  Of 
these exhibits offered, Hearing Exhibits 101-112, 200-202,
 301, 401-404, 501-509, 511-521, and 523-526 were admitted into evidence.
  The confidential hearing exhibits are Hearing Exhibit 103, Attachments CLP-4C, CLP-5C, and CLP-6C; Hearing Exhibit 201C and Attachment RAF-14C; and Hearing Exhibit 402, Attachments JJP-3C, JJP-7C, and LLP-17C.  

36. At the conclusion of the November 9, 2017 hearing, the ALJ closed the evidentiary record, with the exception of late-filed Hearing Exhibit 113.  
37. Pursuant to the ALJ’s bench order, on December 4, 2017, Atmos filed Hearing Exhibit 113, the updated schedule for actual rate case expenses through December 1, 2017.  Hearing Exhibit 113 shows that the amount of actual rate case expenses through December 1, 2017 equals $349, 252.61.

IV. LEGAL PRINCIPLES AND BURDENS OF PROOF

A. Commission Jurisdiction and the Rate Setting Process 

38. The Commission’s authority to regulate Atmos’ gas utility rates, services, and facilities derives from Article XXV of the Colorado Constitution.  The Commission is charged with ensuring the provision of safe and reliable utility service at just and reasonable rates for customers pursuant to §§ 40-3-101, 40-3-102, 40-3-111, and 40-6-111, C.R.S.

39. Pursuant to § 40-3-101(1), C.R.S., “[a]ll charges made, demanded, or received by any public utility for any rate, fare, product, or commodity furnished or to be furnished or any service rendered or to be rendered shall be just and reasonable.”  In interpreting that statute, 
the Colorado Supreme Court has held that the primary purpose of utility regulation is to ensure that the rates charged are not excessive or unjustly discriminatory.  Cottrell v. City & County of Denver, 636 P.2d 703 (Colo. 1981).

40. Further, § 40-3-102, C.R.S., states that “[t]he power and authority is hereby vested in the public utilities commission of the state of Colorado and it is hereby made its duty to adopt all necessary rates, charges, and regulations to govern and regulate all rates, charges, and tariffs of every public utility of this state to correct abuses; to prevent unjust discriminations and extortions in the rates, charges, and tariffs of such public utilities of this state …”

41. The decision to establish rates that will be charged by public utilities is a legislative function that has been delegated to the Commission.  City and County of Denver v. Public Utilities Comm’n., 129 Colo. 41, 43, 266 P.2d 1105, 1106 (1954).  The Commission must adopt rates and rate structures that are fair and reasonable.  Integrated Network Services, Inc. v. Public Utilities Comm’n., 875 P.2d 1373, 1381 (Colo. 1994).  Setting rates “is not an exact science but a legislative function involving many questions of judgment and discretion.”  Integrated Network Services, Inc. v. Public Utilities Comm’n., 875 P.2d 1373, 1381 (Colo. 1994); see also Public Utilities Comm’n. v. Northwest Water Corporation, 168 Colo. 154, 551 P.2d 266 (1963).  

42. Charged with the responsibility of setting rates, the Commission must consider the interests of both the investors and the consumers.  Sound judgment in the balancing 
of their respective interests is how the ratemaking decision is reached rather than by use of 
a mathematical or legal formula.  Public Utilities Comm’n v. Northwest Water Corp., 
168 Colo. at 173, 551 P.2d at 276.  Consequently, the Commission “may set rates based on the evidence as a whole” and “need not base its decision on specific empirical support in the form of a study or data.”  Colorado Office of Consumer Counsel v. Colorado Public Utilities Comm’n., 
275 P.3d 656, 660 (Colo. 2012).  In setting rates, the Commission must balance protecting 
the interests of the consumers from excessive and burdensome rates against the utility’s right 
to adequate revenues and financial health.  Public Utilities Comm’n v. District Court, 
186 Colo. 278, 234, 527 P.2d 233, 282 (1974).  In other words, under the just and reasonable standard, the Commission has the responsibility for balancing “the investor’s interest in avoiding confiscation and the consumer’s interest in prevention of exorbitant rates,” Colorado Municipal League v. Public Utilities Comm’n., 687 P.2d 416, 418 (Colo. 1984), and for setting rates that “protect both:  (1) the right of the public utility company and its investors to earn a return reasonably sufficient to maintain the utility’s financial integrity; and (2) the right of consumers to pay a rate which accurately reflects the cost of service rendered.”  Public Service Company of Colorado v. Public Utilities Comm’n., 644 P.2d 933, 939 (Colo. 1982).  
43. The Commission establishes rates to recover the utility’s revenue requirements using a test year selected by the Commission.  The revenue requirement is the total revenues required by the utility to cover both its expenses and to have a fair or reasonable opportunity to earn a fair ROR.  While the utility has a reasonable opportunity to realize the ROR set by the Commission, the ROR is not guaranteed.  
44. In an appeal from a Commission rate case decision, the Colorado Supreme Court “reiterated that ‘it is the result reached, not the method employed, which determines whether a rate is just and reasonable.’”  Glustrom v. Colorado Public Utilities Comm’n., 280 P.3d 662, 669 (Colo. 2012), quoting Colorado Ute Electric Association, Inc., v. Public Utilities Comm’n., 198 Colo. 534, 602 P.2d 861, 864 (Colo. 1979) (citing Federal Power Commission v. Hope Natural Gas Co., 320 U.S. 591, 602 (1944)).
45. Moreover, the Colorado Supreme Court has consistently held that the doctrine of stare decisis does not apply to Commission decisions, and that the Commission’s prior decisions cannot be applied as binding precedent in future proceedings involving the same utility or to any other utility.  The Commission’s decision in each new proceeding must be based upon new, substantial evidence in the record of the new case.  See Colorado Office of Consumer Counsel v. Public Service Company, 877 P.2d 867, 876 (Colo. 1994); Colorado-Ute Electric Ass’n. v. Public Util. Comm’n., supra, 602 P.2d at 865; B&M Services, Inc. v. Public Util. Comm’n., 429 P.2d 293, 295 (Colo. 1967).  Consistent with this principle, the Colorado Supreme Court has noted that:
“[s]ince rate setting is a legislative function which involves many questions of judgment and discretion, courts will not set aside the rate methodologies chosen by the PUC unless they are inherently unsound.”  CF&I Steel, L.P. v. Pub. Utils. Comm’n., 949 P.2d 577, 584 (Colo. 1997)[.]  ...  Indeed, “the [PUC] is not bound by a previously utilized methodology when it has a reasonable basis, in the exercise of its legislative function, to adopt a different one.”  CF&I Steel, 949 P.2d at 584.  

Glustrom, 280 P.3d at 669.  
B. Burdens of Proof and Burdens of Going Forward
46. As the party seeking Commission approval or authorization, Atmos bears the burden of proof with respect to the relief sought; and the burden of proof is by a preponderance of the evidence.   Section 24-4-105(7), C.R.S.; § 13-25-127(1), C.R.S.; Rule 1500, 4 CCR 723-1; see also Public Utilities Comm’n v. District Court, 186 Colo. at 282, 527 P.2d at 234.  The Intervenors have the burden of proving their positions, adjustments, and revenue requirement proposals by a preponderance of the evidence.  Cf. Western Distributing Co. v. Diodoso, 841 P.2d 1053, 1057-1059 (Colo. 1992).  

47. For any party to satisfy its burden of proof, the evidence must be “substantial evidence,” which the Colorado Supreme Court has defined as  

More than a scintilla. … It means such relevant evidence as a reasonable  mind might accept as adequate to support a conclusion ... it must be enough to justify, if the trial were to a jury, a refusal to direct a verdict when the conclusion sought to be drawn from it is one of fact for the jury.  

City of Boulder v. Colorado Public Utilities Comm’n., 996 P.2d 1270, 1278 (Colo. 2000) (quoting CF&I Steel, L.P. v. Public Utilities Comm’n., 949 P.2d 577, 585 (Colo. 1997)).  
48. The preponderance standard requires that evidence of the existence of a contested fact outweighs the evidence to the contrary.  Mile High Cab, Inc. v. Colorado Public Utilities Comm’n., 302 P.3d 241, 246 (Colo. 2013).  That is, the finder of fact must determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507, 508 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.   

49. In reaching his decision in this matter, the ALJ is mindful of these principles and of the Commission’s duty under the Colorado Public Utilities Law.  
V. GENERAL FINDINGS  

50. Atmos is a public utility that, as relevant here, provides regulated natural gas service to its ratepayers in Colorado.  As a public utility, Atmos provides regulated natural gas service pursuant to tariffs on file with the Commission.  

51. Intervenor OCC is a Colorado state agency established pursuant to § 40-6.5-102, C.R.S.  Its charge is as set out in § 40-6.5-104, C.R.S.  
52. Intervenor Staff is litigation Staff of the Commission as identified in the notices filed in this Proceeding filed pursuant to Rule 1007(a) of the Rules of Practice and Procedure, 4 CCR 723-1.  
53. Intervenor EOC is a Colorado non-profit corporation, established pursuant to § 40-8.5-104, C.R.S., that seeks to ensure that low-income Colorado households can afford home energy.  
54. In Staff’s Notice filed on December 22, 2017, Staff argues this “amendment is necessary to update Staff’s recommendations to reflect the impact of the reduction in the federal tax rate from 35% to 21%, which just became law and will become effective on January 1, 2018.”  Staff claims the impact of this change in the federal tax rate reduces the total revenue requirement in Staff’s model by $1,9412,587, or about 4.5 percent.
  Staff also argues that:

The reflection of the lowered tax rates in authorized rates will likely take some time to implement for all the utilities and divisions regulated by the State of Colorado, and Staff will address the issues promptly in due course and in the proper proceedings.  However, in the case of Atmos, this is the ideal time and Proceeding to incorporate the new tax rates into the Commission’s final decision on Atmos rates since the rates resulting from this Proceeding have not gone into effect but soon will.  To be clear, Staff’s amendment only attempts to isolate the effect of changing the federal tax rate from 35% to 21% in Staff’s model for illustrative purposes.
  
55. In Decision No. R17-0665-I, ¶¶ 43, 44, and 45, pp.12 and 13, the ALJ adopted certain clear procedures for allowing parties to modify, amend, supplement, or correct a previously identified hearing exhibit, after the deadline for filing Corrected Testimony and Attachments or during the hearing, including the following:

43.  A party who needs to make material or substantive revisions to a witness’s position on an issue in pre-filed written testimony and attachments after the deadline for filing Corrected Testimony and Attachments will only be allowed to make such revisions after written notice to the ALJ and the other parties (e.g., by filing a motion), at least three business days prior to the first day of hearing and only after the ALJ finds that the party has shown good cause.  …  (Emphasis added.)
44.  … Such modifications, amendments, supplements, or corrections during hearing will only be allowed upon a clear and convincing showing of good cause.

45.  Supplementing or making material or substantive revisions to the witness’s position on an issue in pre-filed written testimony and attachments less than three business days prior to the first day of hearing, or during the hearing, will be prohibited.  
56. A review of the “Amended Correct BAM-1” and “Staff’s Amended Corrected Statement of Position” demonstrates that these amendments constitute material substantive revisions to Staff Witness Bridget McGee’s revenue requirements model in Hearing Exhibit 401, Attachment BAM-1, as well as to Staff’s SOP filed on November 22, 2017.  

The record in this Proceeding is closed.  Decision No. R17-0665-I does not permit Staff to attempt to insert new evidence into the evidentiary record (i.e., a materially revised 

57. Hearing Exhibit 401, Attachment BAM-1) simply by filing and serving a Notice to the other parties and attaching the new or updated evidence Staff wants in the record.  The Interim Decision did not contemplate material substantive revisions to evidence after the record had closed and after SOPs had been filed.  However, Decision No. R17-0665-I, ¶ 45, p. 13 quoted above, prohibits Staff from filing at this time material substantive revisions to Hearing Exhibit 401, Attachment BAM-1.  Therefore, Staff’s “Amended Correct BAM-1” is not contained in the evidentiary record and will not be considered in this Decision.  

58. Moreover, SOPs are pleadings, and the arguments presented therein are arguments of counsel, not evidence.  Decision No. R17-0665-I set the due date for simultaneous SOPs and did not contemplate allowing a Party to make post-filing substantive changes to its originally filed SOP.  Rule 1503 of the Rules of Practice and Procedure, 4 CCR 723-1, on SOPs, contains no procedure for supplementing or amending an already filed SOP.
  Rule 1309(b) of the Rules of Practice and Procedure, 4 CCR 723-1, while directly addressing responsive pleadings, can be construed broadly to apply to this situation.  Rule 1309(b) allows a pleading to be amended or supplemented within 20 days after filing of the original pleading.  Thereafter, a motion for leave of the Commission is required to amend or supplement an already filed pleading.  Staff has not filed a motion for leave to amend its SOP, and has no authority to file an amended SOP.  Nor is the updated evidence Staff references in its “Amended Corrected Statement of Position” in the evidentiary record, and it is not a proper subject for argument by counsel in an SOP.  Therefore, given the procedural posture of this Proceeding, the unauthorized amendments to Staff’s SOP will not be considered in this Decision.  

59. The ALJ finds further that the rights to Due Process of Law of Atmos and the other Parties would be violated if he considered Staff’s material substantive revisions to Hearing Exhibit 401, Attachment BAM-1, and to Staff’s Amended Corrected SOP, when as discussed above Staff has violated the procedural prohibition in Decision No. R17-0665-I and has failed to file a motion for leave to amend and demonstrated good cause to amend its SOP.  
60. In its Motion to Reopen filed on December 26, 2017, the OCC argues that the TCJA, which was signed into law on December 22, 2017, “will have a direct effect upon matters discussed in this Proceeding, including, but not limited to, Atmos’ revenue requirement and customer rates.”
  The OCC asks the ALJ:  (1) to reopen the evidentiary record; (2) to require the Company to update its requested revenue requirement to incorporate the new Federal tax law; and (3) to establish any further procedural requirements as necessary to allow the Parties to present evidence related to the limited issue of how the changes in the Federal tax law should be incorporated into the revenue requirement to be determined in this Proceeding.  

61. In Decision No. R17-0597-I ¶ 11 p. 3, the ALJ further suspended the effective date of the tariff sheets and rates filed by Atmos in this rate case to and including February 22, 2018.  In Decision No. R17-0597-I ¶ 16 p. 5, the ALJ advised the Parties that the Commission decision must issue no later than February 22, 2018.  To allow time for filing of SOPs, issuance of the recommended decision, filing of exceptions and responses, and the Commission decision on exceptions, Decision No. R17-0597-I advised the Parties that the evidentiary hearing in this matter must be concluded no later than November 3, 2017.  (At the request of the Parties, the ALJ scheduled the hearing November 7 through 9, 2017.)  Pursuant to § 40-6-111(1)(b), C.R.S., if the Commission does not issue its final decision establishing new rates by that date, Atmos could put the filed tariff sheets and rates into effect prospectively on February 23, 2018.  
62. The OCC admits that the expiration of the 210-day suspension period without a Commission decision could allow Atmos to place the originally filed rates into effect on February 23, 2018.  However, the OCC fails to address how the Commission can grant the relief sought in the Motion to Reopen and still meet the statutory suspension deadline.  

63. Under the circumstances in this Proceeding, the ALJ finds that the Commission cannot grant the Motion to Reopen and still issue its decision by the expiration of the statutory suspension period on February 22, 2018.  The filing of the OCC’s Motion to Reopen and Staff’s Notice, as well as the need to address them here, have delayed the issuance of this Recommended Decision.  Based upon his experience in litigating numerous rate cases before this Commission, the undersigned ALJ fully expects that multiple parties will file exceptions to this Decision.  With shortening the response time to exceptions to seven calendar days, as is done in this Decision, there will be sufficient time for the Commission to deliberate, to prepare, and to issue its decision on exceptions by February 22, 2018.  

64. Even if response time to the Motion to Reopen is shortened to January 5, 2018, as requested by the OCC, there simply will not be sufficient time to grant the relief requested by the OCC and to allow the Commission adequate time to issue a decision by February 22, 2018.  The ALJ finds that there is not sufficient time by the end of the suspension period:  (1) to reopen the evidentiary record; (2) to allow reasonable time for Atmos to file an updated revenue requirement, incorporating the effects of the new Federal tax law; (3) to permit a reasonable opportunity for discovery; (4) to allow the other Parties to file new testimony and exhibits on how the changes in the Federal tax law should be incorporated into the revenue requirement; (5) to conduct a meaningful evidentiary hearing; (6) for the ALJ to incorporate new findings on the new Federal tax law issues into the Recommended Decision; (7) to allow Parties the statutory 20 days to file exceptions; (8) to allow seven days to file responses to exceptions; (9) to allow the Commission and its Advisors a reasonable time to evaluate the exceptions and responses; (10) to allow the Commission adequate time to conduct deliberations; and (11) to provide the Commission reasonable time to prepare and to issue its decision on exceptions.  

65. If the OCC’s Motion to Reopen were to be granted and a procedural schedule and new hearing date were to be adopted, in order to allow the procedural events discussed 
in the above-paragraph, the date for the Commission to issue its decision on exceptions after February 22, 2018 is certainly unknown.  During the time after expiration of the suspension period when the filed rates may be in effect, Atmos’ Colorado customers would be exposed to paying the filed rates – for however long it takes until the Commission issues its decision on exceptions – without any chance of a refund of payments in excess of the rates finally adjudicated by the Commission.   

66. The Commission is required to conduct its proceedings in a manner “as will best conduce the proper dispatch of business and the ends of justice.”  Section 40-6-101(1), C.R.S.  The ALJ finds that it would be contrary to this statutory mandate, and fundamentally unfair to Atmos’ Colorado customers, to grant the Motion to Reopen and to extend the date for the final Commission decision to an uncertain date after the statutory suspension period expires.
  
67. Response time to the OCC’s Motion to Reopen is waived, pursuant to Rule 1400(a) of the Rules of Practice and Procedure, 4 CCR 723-1.  For the reasons discussed above, the OCC’s Motion to Reopen is denied.  

68. In its Motion to Strike and its Response, on several grounds, Atmos requests that Staff’s Amended Corrected SOP and Amended Corrected BAM-1 be stricken and that the OCC’s Motion to Reopen be denied.  Since this Decision addresses both Staff’s Amended Corrected SOP and Amended Corrected BAM-1 and the OCC’s Motion to Reopen, response time to the Motion to Strike is waived.  The Motion to Strike will be denied as moot.  

69. Additional findings of fact and conclusions have been made throughout the remainder of this Decision.  
VI. TEST YEAR  
A. Background.  
70. A test year is a 12-month operating period used to evaluate a utility’s cost of service.  In a rate case proceeding, the test year is the period of time used to evaluate and to adjust (as necessary) the interrelationships of revenues, expenses, and capital investments to determine whether the utility has a revenue deficiency.
71. The choice of a test year is one of the key elements of utility ratemaking.  Through the test year the Commission determines the interrelationships of revenues, expenses, and rate base so that it can establish rates that are just and reasonable and would allow the utility a reasonable opportunity to earn its authorized ROR.  By using a test year, the Commission attempts to discern the relationship amongst revenues, expenses, and rate base representative of those the Commission expects the utility to experience during the first year the new rates will be in effect.  While a test year is defined by the interaction of its component parts; significantly no single component stands alone.
B. Positions of the Parties.    
72. Atmos filed this rate case based on a historical 12-month test year ending March 31, 2017.  The other Parties did not propose the use of a different historical test year (HTY).   

C. Discussion and Conclusion.
73. As a basis for developing Atmos’ revenue requirement in this proceeding, the ALJ adopts the historical 12-month test year ending March 31, 2017.  

VII. SYSTEM SAFETY AND INTEGRITY RIDER  
A. Background.  

74. In Proceeding No. 15AL-0299G, Atmos proposed the SSIR to provide timely recovery of safety and reliability investments and to help reduce the frequency of base rate proceedings.  Under the SSIR, Atmos proposed initially to replace all bare steel pipe (approximately 134 miles) and all polyvinyl chloride plastic (PVC) pipe (approximately 296 miles) and associated services over ten years.  Decision No. R15-1146 (mailed on October 23, 2015),
 which approved a Stipulation and Settlement Agreement between Atmos and the parties to that proceeding,
 authorized the SSIR to recover capital investments associated with pipeline integrity projects for an initial three-year term from January 1, 2016 through December 31, 2018.  As approved, the SSIR could recover only capital expenditures associated with high and moderate risk projects.  Atmos must make certain annual filings with the Commission, including an SSIR Five-Year Forecast, an SSIR Cost Recovery Request, and the Company's confidential Distribution Integrity Management Program.  After the first submittal on February 1, 2016, corresponding to the SSIR effective February 29, 2016, Atmos was to file subsequent submittals no later than November 1, corresponding to the SSIR with an effective date of the subsequent January 1.  Beginning in 2017, Atmos would file an SSIR Cost Recovery Prudence Review no later than each April 30.  Finally, the total bill increase for sales customers associated with the SSIR was limited not to exceed 2.5 percent per year, and the SSIR would be assessed only through volumetric charges.  

75. In Decision No. C15-1187 (mailed on November 6, 2015), the Commission modified Decision No. R15-1146 to allow the SSIR to take effect on January 1, 2016 
and clarified that Atmos shall not file for a base rate increase prior to May 5, 2017 for rates 
to be implemented before January 1, 2018.  Otherwise, the Commission affirmed Decision 
No. R15-1146.  
B. Extension of the SSIR Mechanism
1. Positions of the Parties.  
a. Atmos 

76. Atmos requests to extend the existing SSIR for five more years – from January 1, 2019 through December 31, 2023 – to recover costs associated with various pipeline safety and integrity projects.  Atmos agrees to continue the same SSIR filing and review process as initially approved by the Commission.  Atmos argues that federal and state regulations prompted natural gas operators to leverage technology and tools in order to analyze assets better, to understand the condition of their assets, to understand and foresee specific risks on their system, and to take appropriate steps to repair or replace pipelines proactively.
  Atmos believes the proposed extension of the SSIR will allow the Company to continue its accelerated replacement of high and moderate risk projects based on its Project Prioritization Model.  This five-year extension will allow Atmos to remove or to replace an additional 114 miles of high-risk bare steel mains (of which 53 miles are not cathodically protected) and 284 miles of aging PVC mains currently in service.
  
77. If the SSIR is not extended and Atmos returned to its historical pace of pipeline replacement, Atmos estimated that it would take approximately 67 years to replace the remaining bare steel and PCV pipe in Colorado.
  
78. Atmos asserts that an extension of the SSIR would provide two key benefits to its customers.  First, the SSIR allows the Company to replace at an accelerated pace its obsolete mains and services, which are considered high or moderate risks.  The faster replacement of these types of materials would reduce the number of leaks on the gas system over time, and therefore, would result in a benefit to customers.  Second, by replacing these material types proactively as part of an ongoing long-term program, the per unit cost would be reduced due to efficiencies in design and construction.
  
b. Staff 

79. While Staff continues to support an accelerated pipeline replacement plan for Atmos, Staff opposes the extension of the SSIR.  Staff argues that Atmos should be allowed to continue to perform scheduled pipeline integrity work in accordance with its plan in the ordinary course of business, and that the costs of such replacements would be recovered in traditional rate cases.
  

80. Staff Witness Ms. Ramos maintained that the Commission has typically applied four criteria when determining if use of a rider is appropriate, namely: (1) the costs constitute a significant portion of the utility’s total expenditures; (2) the expenditures are beyond the utility’s control; (3) the expenditures are increasing at a rate in excess of the general rate of inflation; and (4) the expenditures are volatile.
  Ms. Ramos testified that Atmos no longer meets all four of the criteria, and the request for the extension should be denied.  In her opinion, Atmos has made sufficient progress on its compliance activities such that the expenditures associated with accelerated pipeline replacements are neither sufficiently volatile nor sufficiently outside the utility’s control to warrant continuation of the SSIR, which she believes is an extraordinary rate treatment.
 

c. OCC

The OCC opposes the extension of the SSIR, arguing that Atmos failed to demonstrate that the extension is either required or necessary.  The OCC asserts that Atmos is operating a safe system in full compliance, from a safety perspective, with all gas pipeline safety requirements imposed by federal or state law, including the Federal Department of Transportation, the Pipeline and Hazardous Materials Safety Administration (PHMSA), and the Gas Pipeline Safety Rules of this Commission.
  The OCC recognizes that Atmos currently has 

81. approximately 114 miles of both unprotected and cathodically protected bare steel mains and 284 miles of PVC mains in its system, for a total of 398 miles of high-risk mains to be replaced.  The OCC, however, maintains that Atmos should replace these high-risk mains in the ordinary course of business.
  The OCC argues that the costs of projects proposed for the SSIR are neither volatile nor beyond Atmos’ control.
  The OCC also disputes Atmos’ claim that replacing the remaining high-risk pipe in Colorado in the ordinary course of business would take 67 years; the OCC believes it could be done in 16.4 years.
  
2. Discussion and Conclusion.  

82. In Public Service Company of Colorado v. Public Utilities Comm’n., 644 P.2d at 941-942, the Colorado Supreme Court held that, when considering recovery of a utility’s costs, the Commission has the discretion to allow recovery either through a cost adjustment clause or through a general rate proceeding.  Therefore, the Commission may allow recovery of Atmos’ reasonable pipeline replacement capital expenditures either through the SSIR or through a general rate proceeding.  Moreover, the Commission has broad discretion and “legislative authority to establish and regulate utility rates that are just and reasonable, . . .  and may do whatever it deems necessary or convenient, in keeping with statutory guidelines, to accomplish this legislative function.”  Colorado Office of Consumer Counsel v. Public Utilities Comm’n., 752 P.2d 1049, 1058 (Colo. 1988), citing § 40-3-102, C.R.S.; Colorado Municipal League v. Public Utilities Comm’n., 597 P.2d 586, 588 (Colo. 1979).

83. In considering the arguments over whether to extend the SSIR, the ALJ and the Commission cannot ignore that the overarching reason for pipeline integrity replacement and cost recovery programs, such as the SSIR, is to promote the safety of gas utility facilities and to protect customers and the public from injury or loss of life.  Reducing the risk of possible catastrophic failure of aging pipeline infrastructure, especially bare steel and PVC pipe, promotes the public interest.  Indeed, bare steel pipe is prone to failure over time due to corrosion, which is the primary cause of leaks that will continue over time until the pipe fails.  As PVC pipe ages, the pipe becomes brittle and weakens, so that eventually cracks develop in the pipe.
  Failure of bare steel and PVC pipelines, if not repaired or replaced expediently, could likely lead to catastrophic events such as fires, explosions, serious property damage, and loss of life.  
84. Substantial evidence in the record demonstrates by a preponderance that Atmos has met its burden of proof to extend the SSIR for an additional five years.  When the Commission approved the SSIR to commence on January 1, 2016, Atmos projected that its accelerated pipeline replacement plan could be completed in ten years, or in 2026.  Decision No. R15-1146, which approved the SSIR as part of the Settlement Agreement in Proceeding No. 15AL-0299G, was mindful of the ten-year accelerated pipeline replacement plan.  In the instant Proceeding, Atmos satisfied its burden to prove that significant capital expenditures for Commission approved SSIR projects will occur over this five-year period, without corresponding revenue increases, if the SSIR is not extended.  

At the time this rate case was filed, the SSIR had only been in effect for approximately 18 months and for less than 2 years at the time of the hearing.  Substantial 

85. evidence in the record demonstrates that Atmos is still actively working towards PHMSA’s three-step approach to implementing a pipeline safety and integrity plan: (1) know your assets; (2) identify the threats; and (3) proactively mitigate those threats.  Staff’s argument that Atmos has moved past the first two steps and will be well into implementing the third step by the end of 2018
 is not accurate or persuasive.  The extension will enable Atmos to continue assessing its assets, keeping current with the most recent federal and state mandates, identifying new threats, and working to improve the overall integrity and safety of its pipeline system.  The proposed SSIR projects to be replaced during the five-year extension are all aging bare steel and PVC pipe.
  
Staff’s primary argument against the extension of the SSIR rests on an evaluation of four criteria that Staff believes to be appropriate for considering riders, or cost adjustment clauses, relying on Decision No. C95-248 in Docket No. 93I-702E, In the Investigation of Electric Cost Adjustment Clauses for Regulated Utilities.
  In summary, the costs to be recovered must be:  (1) a significant portion of the utility’s total expenditures; (2) beyond the utility’s control; (3) increasing at a rate in excess of the general rate of inflation; and (4) volatile.  Atmos argues that the Commission should not apply this four-part test to a capital investment program like the SSIR, but if we do, the Commission should give more weight to the 1995 decision in Docket No. 93I-701G, an investigation into adjustment mechanisms for gas utilities. Atmos argues that under the test articulated in Docket No. 93I-701G, the proposed SSIR would be acceptable.
  As discussed below, the ALJ concludes that neither of the tests 

86. discussed in Dockets Nos. 93I-701G or 93I-702E is appropriate to the determination of whether the SSIR should be extended.

87. The ALJ rejects Staff’s and OCC’s arguments to apply the four-pronged test advocated by Staff in this Proceeding.  First, the Commission has most often in the past applied a three-pronged test in ruling on whether to approve cost adjustment clauses:  (1) the costs to be recovered are volatile; (2) the costs represent a significant portion of the total utility operating expense; and (3) the costs are beyond the control of the utility.
  The inflation rate criteria advocated by Staff (i.e., costs are increasing at a rate in excess of the general rate of inflation) appeared during the high inflation experienced in the U.S. economy during the late-1970s, but it has been used rarely, if at all, since then.
  
88. In 1980 the Commission created the first Electric Cost Adjustment (ECA) for a Colorado electric utility (i.e., Public Service Company of Colorado [Public Service]) and did not apply the three-pronged test in the decision, relying instead on other factors: 
Basically, Public Service’s ECA proposal incorporates its current operative [fuel cost adjustment] FCA and [firm purchased power adjustment] FPPA proposals, together with the additional cost tracking of non-firm purchased power and transportation costs.  We find that Public Service’s ECA program will reduce 

regulatory lag, inhibit attrition, and provide a greater degree of flexibility and response to changing costs.
Decision No. C80-1592, p. 4, in Application No. 32603; emphasis added.  More recently, the Commission used the three-pronged test described above to approve a Purchased Capacity Cost Adjustment mechanism for Black Hills Energy’s Colorado electric utility.
  
89. The Commission, moreover, has approved a wide variety of cost adjustment clauses for gas and electric utilities, without using the four criteria advocated by Staff.

90. The extension of the SSIR will provide several benefits to Atmos’ customers.  First, the extension could ameliorate the perceived need for Atmos to file annual or frequent rate cases.  Second, the extended SSIR will allow Atmos to replace its obsolete and aging bare steel and PVC pipe, which are considered high or moderate risks, at an accelerated pace during the five-year extension.  This replacement plan would reduce the number of leaks on the gas system.  Third, by replacing these obsolete mains and services proactively during the five-year extension, the per unit cost would be reduced due to efficiencies in design and construction.  Finally, the replacement of these aging materials and the reduction of leaks will assist greatly in reducing the risk of catastrophic events such as fires, explosions, serious property damage, and loss of life.
91. Finally, Atmos has proposed three modifications to the SSIR that have not 
been specifically opposed by any intervenor  First, Atmos proposes to modify its tariffs to require the true-up report that matches final costs with revenues collected and the SSIR Cost Prudency Review to be submitted by March 15 each year during the extension.  Second, Atmos has developed a methodology for calculating deferred income taxes with an off-set for net operating loss and has included it in the calculation of the revenue requirement.  Third, Atmos proposes to change the calculation of depreciation expense on a basis that more accurately reflects how depreciation is recorded on the books and records.
  Each of these proposed modifications is reasonable and are approved.  
C. The OCC’s Alternative Recommendation for the SSIR.
1. Positions of the Parties.
92. If the SSIR is extended, the OCC argues that the following limitations on the SSIR should be imposed:  (1) the extension should be only for two additional years (so that the total duration of the SSIR would be five years); (2) the SSIR capital costs should earn based upon the weighted cost of debt proposed by the OCC (5.17 percent); and (3) the total bill impact cap should be reduced from the current 2.5 percent to 2 percent, as an “additional ratepayer safeguard.”
   
93. Atmos opposes the limitations proposed by the OCC.  Atmos argues that, if the OCC’s position were to be adopted, there would need to be three authorizations for the SSIR to complete the tenyear accelerated replacement program.  The SSIR investments will be financed by both debt and equity, so there is no justification for SSIR investments to earn at the OCC’s weighted cost of debt rather than at Atmos’ weighted average cost of capital.  Atmos argues that the 2 percent cap is unsupported and would slow the replacement of high-risk infrastructure.
   
2. Discussion and Conclusion.
94. The OCC has failed to sustain its burden of proof to impose these three limitations on the SSIR, and the OCC’s three limitations on the SSIR will be rejected.  

95. First, the proposed additional two-year extension is arbitrary, capricious, and unsupported by competent evidence.  The ALJ finds that limiting the SSIR extension to only two years would be contrary to, and curtail unnecessarily, the public safety benefits of the accelerated pipeline replacement program that is the rationale for the SSIR.  Second, Atmos will finance the SSIR investments by both debt and equity, and the ALJ agrees with Atmos that there is no justification for SSIR investments to earn at the OCC’s weighted cost of debt.  The ALJ finds that the SSIR investments should continue to earn the weighted average cost of capital for Atmos to be established by this Decision.  Finally, the ALJ finds that the 2 percent cap would slow the replacement of high-risk infrastructure and would not provide a substantial ratepayer safeguard.  Indeed, Staff witness Ramos testified that the SSIR investments would be reasonable even if they resulted in a 2.5 percent rate increase annually.
 

VIII. BASE RATE REVENUE REQUIREMENT.
A. Average Rate Base Versus Year-End Rate Base.
96. Rate base represents the investor-supplied plant facilities and other investments required to provide utility service to customers.  The regulated utility is allowed a reasonable opportunity to earn a fair ROR on its rate base.  
97. The major rate base issue in this Proceeding is whether Atmos’ revenue requirement should be based upon 13-month average balances in its rate base accounts (commonly known as average rate base) versus balances at the end of the HTY (commonly known as year-end rate base).

1. Positions of the Parties.
98. Atmos calculated the rate base using test-year ending balances for net plant in service, construction work in progress, and accumulated deferred income tax.  Atmos argues that year-end rate base is appropriate under the financial conditions it currently faces.  Atmos claims that year-end rate base will allow it a reasonable opportunity to earn a fair ROR on rate base going forward, while the use of average historical rate base does not sufficiently account for regulatory lag related to the investment utilized by its customers, but not reflected in rates.  The difference between the use of year-end rate base compared to 13-month average rate base is approximately $4.8 million, according to Atmos.  Because of significant ongoing capital investment that does not produce offsetting revenue increases, Atmos also argues that it has been experiencing earnings attrition since 2012, when it last earned its authorized ROR.
  
99. Staff argues that the standard for determining whether to adopt average rate base or year-end rate base was stated in Decision No. C93-1346 in Proceeding No. 93S-001EG:

In previous decisions, the Commission has stated that in most cases average rate base more accurately reflects the relationship between test year investments, revenues, and expenses, than a year-end rate base.  However, the Commission also has acknowledged in prior decisions that the use of 
year-end rate base may be proper in special circumstances, for example, to combat some potential sources of attrition beyond control of the Company, 

such as growth in plant, especially plant that is non-revenue producing like the Customer Information System (“CIS”).
Staff also argues that Atmos must establish, with evidence, the existence of extraordinary circumstances such as earnings attrition beyond the control of the Company, and that the need for year-end rate base must be determined on a case-by-case basis.  Staff concludes that Atmos failed to prove the need for year-end rate base.

100. The OCC argues that the Commission’s long-standing historical practice has been to employ average rate base.  In order to deviate from that precedent, the OCC asserts that the utility must demonstrate attrition, inflation, and growth, before it is reasonable for the utility to use year-end rate base.  Arguing that Atmos failed to demonstrate these necessary economic conditions, the OCC recommends use of the average rate base method to align the relationship between investment, revenue and expenses, and to allow these balances to even out over the test year.
  
2. Discussion and Conclusion.
The OCC’s argument is incorrect that past Commission decisions on average rate base are precedent that must be followed in future rate cases and that a utility must prove the existence of the elements of attrition, inflation, and growth before the Commission can deviate from that “precedent.”
  It is axiomatic that in Colorado the doctrine of stare decisis does not apply to Commission decisions, and that the Commission’s prior decisions cannot be applied as 

101. binding precedent in future proceedings involving either the same utility or any other utility.  The Commission’s decision in each new case must be based upon new, substantial evidence in the record of the new proceeding.  See Colorado Office of Consumer Counsel v. Public Service Company, supra, 877 P.2d at 867; Colorado-Ute Electric Ass’n. v. Public Util. Comm’n., supra, 602 P.2d at 865; B&M Services, Inc. v. Public Util. Comm’n., supra, 429 P.2d at 295.
102. The Commission’s finding regarding year-end rate base in Decision 
No. C93-1346, Proceeding No. 93S-001EG, relied on by Staff and quoted above, is well reasoned and persuasive.  Thus, a similar standard for the facts to justify use of year-end rate base can be applied here, as long as substantial evidence in the present record supports a similar finding.  The ALJ agrees with Staff that the evidentiary record in each rate case must demonstrate the need for year-end rate base.  
103. Atmos has failed to demonstrate by substantial evidence in this record that special circumstances exist, including earnings attrition beyond the control of the Company, sufficient to justify use of year-end rate base.  The ALJ agrees with Staff that the difference of $4.8 million between the balances of year-end rate base over average rate base does not demonstrate that earnings attrition will result.  The evidence relied upon by Mr. Christian in his direct and rebuttal testimonies
 to show alleged earnings attrition is not convincing or persuasive.  
Atmos continued its accelerated replacement of high and moderate risk pipeline under the SSIR during the test year ending March 31, 2017, and that SSIR investment is not revenue producing because the Company chose to exclude it from rate base in this filing.  That fact alone, however, does not justify use of year-end rate base.  The SSIR will allow Atmos to 

104. recover investment in the pipeline replacement plan though 2018, and the extension of the SSIR for an additional five years approved in this Decision will allow such recovery through 2023.  The extension of the SSIR will significantly reduce potential earnings attrition.  Mr. Christian conceded that the SSIR results in accelerated cost recovery, as compared to traditional regulation and that the SSIR is a regulatory tool to alleviate earnings attrition.
  The extension of the SSIR will significantly reduce or offset any potential earnings attrition that may result from the use of average rate base.  
105. Atmos has failed to demonstrate by a preponderance of the evidence the need to use a year-end rate base.  The test-year rate base, as adjusted, shall be calculated using the 
13-month average rate base method.   

B. Adjustment for Depreciation Expense. 
1. Positions of the Parties.
106. Atmos determined depreciation expense for the test year by applying the depreciation rates approved in Proceeding No. 15AL- 0299G to the test year-end gross plant balances used in the rate base calculation.  The Company argues that depreciation expense increased from the level experienced on average during the HTY, and a known and measureable adjustment to depreciation expense is appropriate.  The proposed depreciation expense is approximately $9.7 million.

107. Staff initially proposed to reverse the Company’s depreciation adjustment, 
but at hearing Staff Witness Ms. McGee agreed with Mr. Christian’s depreciation recommendation, because it is a known and measurable adjustment.

108. The OCC proposed to calculate a 13-month average for depreciation expense, and removed Atmos’ pro forma adjustment to depreciation expense in the amount of $540,749.  OCC Witness Dr. Scott England testified that use of year-end net plant creates a mismatch because the accumulated depreciation reserve and the rate base would not be synchronized to the other rate base items, which are based on the 13-month average method.
  
2. Discussion and Conclusion.
109. The ALJ rejects the OCC’s proposed reversal of the pro forma adjustment to depreciation expense.  In determining revenue requirement, a pro forma adjustment to depreciation expense to reflect known and measurable changes is appropriate.  A known and measurable adjustment to expense levels to reflect changes that have or will occur up to one year after the end of the HTY will not distort the relationship between investment, revenues, and expenses and will not violate the matching principle.
  Atmos witness Mr. Christian testified on rebuttal that over the course of the HTY, depreciation expense increased from the level experienced on average during the test year.
  There is no dispute about that fact.  The pro forma adjustment to depreciation expense for known and measurable changes as of the end of the HTY will reflect depreciation expense when the rates adjudicated in this case are in effect, and it is reasonable.  The test year depreciation expense to be included in rate base is approximately $9.7 million.  
C. Prepaid Pension Asset and Pension Expense.
1. Positions of the Parties.
110. Dollars contributed by Atmos to pay pension expense and not reimbursed by ratepayers have been booked as a prepaid pension asset.  Atmos reports the magnitude 
of the prepaid pension asset in each rate case and requests that the funds be included in rate base to receive earnings along with the Company’s utility investment.  Staff recommends: (1) eliminating the inclusion of Atmos’ prepaid pension asset in rate base; (2) reducing the current balance with dollars owed to ratepayers from the pension tracker and negative pension expense; and (3) amortizing the remaining balance ($1,140,821) over 15 years to eliminate the prepaid pension asset.  Staff argues that, in most of its divisions, Atmos does not include the prepaid pension asset in rate base.  Finally, Staff recommends that Atmos should continue using a pension tracker to ensure that ratepayers pay no more and no less than the costs of the pension.

Atmos opposes Staff’s recommendations.  Atmos argues that in Colorado it has included the prepaid pension asset in rate base for over 24 years.  Further, Atmos asserts that Staff’s reliance on the settlement agreement in its last rate case (Proceeding No. 15AL- 0299G, Hearing Exhibit 513), and the settlement agreement in a recent Public Service electric rate case (Proceeding No. 14AL-0660E), to determine disposition of the prepaid pension asset in the instant rate case is inappropriate.  Atmos asserts that many of Staff’s arguments to exclude the 

111. prepaid pension asset from rate base were made and rejected in Proceeding No. 12AL-1268G, Public Service’s 2012 gas rate case.  Among other reasons found there by the ALJ, the prepaid pension asset is a benefit to ratepayers because it allowed the utility to attract and to retain the highly skilled workforce necessary to provide natural gas service.
  
112. As for the related issue of pension expense, when comparing the pension expense identified as part of the settlement of the last rate case to the actual pension expense recorded on the books, the resulting difference is a reduction in Operations and Maintenance (O&M) expenses of $86,000 which the Company proposes to amortize over a two-year period to return those dollars to ratepayers.  Staff wants to apply this $86,000 balance to the prepaid pension asset.
  

2. Discussion and Conclusion.
113. The ALJ finds that Staff failed to satisfy its burden of proof to exclude the prepaid pension asset from rate base and its related recommendations, including adding the $86,000 in pension expense to the prepaid pension asset.  The prepaid pension asset shall remain in rate base as proposed by Atmos.  
114. The ALJ also rejects Staff’s proposal for pension expense, and finds that it is reasonable for the Company to amortize over a two-year period, $86,000 in pension expense in order to return those dollars to ratepayers.  
115. Based upon substantial evidence in the record, the ALJ finds that Atmos reasonably manages the prepaid pension asset and the historical treatment of its prepaid pension asset benefits ratepayers.  Company witness Mr. Christian testified that the amounts that Atmos funds to its defined benefit plans are determined in accordance with the Pension Protection Act of 2006.  The funding is influenced by the fund position of the plans when the funding requirements are determined on January 1 of each year, with the assistance of an outside consultant, Willis Towers Watson.  Atmos may make additional contributions, beyond Pension Protection Act minimums, in order to minimize variable Pension Benefit Guaranty Corporation premiums and other administrative expenses.
  
116. The ALJ also agrees with ALJ Mana Jennings-Fader in Proceeding 
No. 12AL-1268G that leaving the prepaid pension asset in rate base is a benefit to ratepayers.  In the instant case, the prepaid pension asset (along with pension expense) allows Atmos to attract and to retain the highly skilled workforce necessary to provide natural gas service.
  Pension expense and the prepaid pension asset are reasonable operating expenses and investment that are necessary today to attract and to retain the highly skilled workforce necessary to provide safe and reliable natural gas service to customers.  
The ALJ agrees with Atmos that, in a litigated rate case such as this case, it would not be appropriate for the Commission to order a specific regulatory treatment based on the settlement agreement from Proceeding No. 15AL- 0299G, a prior Atmos rate case, when the settlement resulted from numerous compromises, concessions, and strategic decisions by the settling parties specific to the circumstances in that case.  It would be especially inappropriate to order that Atmos must follow regulatory treatments from a settlement agreement, such as in 

117. Public Service Proceeding No. 14AL-0660E, when Atmos was not even a party in that proceeding.  
118. The ALJ agrees with Staff, however, that Atmos should continue using the pension tracker to ensure that ratepayers pay no more and no less than the costs of the pension. 
D. Gas Storage Inventory as a Rate Base Asset
1. Positions of the Parties.
119. Atmos’ calculation of rate base for Colorado includes Gas Storage Inventory, consistent with the Company’s historical handling of this item in its past three rate cases (Proceeding Nos. 13AL-0496G, 14AL-0300G, and 15AL-0299G.).  Atmos wishes to continue the historical practice in Colorado to leave Gas Storage Inventory in rate base, and to calculate the return component of the based on the Company’s weighted average cost of capital.

120. The OCC recommends that Atmos’ Gas Storage Inventory be removed from rate base and that the financing costs to be recovered through Atmos’ GCA at a short-term financing rate because, the OCC argues, Gas Storage Inventory costs are short-term and are financed on a short-term basis.
  Staff’s Corrected SOP does not address this issue.  

2. Discussion and Conclusion.
The OCC made, and lost, a very similar argument in Proceeding 
No. 12AL-1268G, when both the ALJ and the Commission rejected the OCC’s arguments to exclude Gas Storage Inventory from rate base.  In Decision No. R13-1307, ¶¶ 486-489 pp. 143 

121. and 144 in Proceeding No. 12AL-1268G (Hearing Exhibit 524), after an extensive analysis of the arguments, ALJ Jennings-Fader rejected the financial matching argument:   
[G]as storage is an asset under FERC accounting [FERC Account 164.1, Gas Stored – Current] that should have a return component to it.  …  The ALJ is not convinced that the appropriate regulatory principle or method is to hold one particular asset aside and to allow it to receive a specific return that is different (whether greater or lesser) than the authorized cost of capital.  …  [R]ate base components run the gamut from short-term assets that may be on books for a month or two to longer-term assets that are in rate base over a number of years.  As a result, to single out [Gas Storage Inventory] for special treatment is unwise.  …  The ALJ also is not convinced by the argument that the gas storage is 
short-term.  While the flows into and out of storage occur on a monthly basis, there is a “yearly average” gas storage asset that, while it likely varies to some degree from year to year, still represents a long-term asset.
  
The Commission affirmed the ALJ by Decision No. C13-1568, ¶ 86 pp. 26-27 (Hearing Exhibit 516), and the Commission concluded:  

We agree with the ALJ’s conclusion that the GSIC should be considered a rate base asset as prescribed in FERC accounting rules and that GSIC should be treated no differently than any other asset with respect to the determination of a return.  We also agree with Public Service that, while storage gas is classified as a short-term asset, different types of financing including long-term bonds and equity are used to cover the associated costs.

122. Company witness Mr. Christian testified that he agreed with the ALJ’s findings rejecting the OCC argument.  He also testified that Atmos does not have a specific internal funding mechanism for storage gas.  Short-term debt and retained earnings (which are part of owners’ equity) are the primary sources for funding gas storage refills.
  
123. Based upon substantial evidence in the record, the OCC’s recommendations to remove Gas Storage Inventory from rate base and that the financing costs be recovered through Atmos’ GCA at a short-term financing rate are rejected.   
E. Recovery of Rate Case Expenses.  
1. Positions of the Parties.
124. Atmos initially proposed to recover the rate case expenses incurred in this proceeding through a separate GRSA, and that rate case expenses be recovered over a one-year period.  Atmos agreed with Staff’s request to submit a late-filed exhibit with actual rate case expenses, and made that filing on December 4, 2017.
  
125. While Staff initially proposed that the Commission determine final rate case expenses after the conclusion of this Proceeding, during the hearing Staff sought a different approach.  Staff Witness Ms. McGee agreed to the following process:  (1) the Company will file a late-filed exhibit containing its updated actual rate case expenses prior to the ALJ’s issuance of his Recommended Decision; (2) in his Recommended Decision, the ALJ will rule on the appropriate amount of rate case expenses to be included in rates, which will also involve a decision on the appropriate amortization period; and (3) the Company will file a compliance Advice Letter to implement the final decision on rate case expenses and recover the approved amount through a separate GRSA.  Staff continued to advocate a three-year amortization period.
  
126. The OCC recommends that rate case expenses be capped at the actual amount incurred, not to exceed the original estimate of $472,477, and amortized over three years.  Alternatively, the OCC recommends that, should the Company file a rate case before the amortization period is complete, the remaining rate case expenses would not be recovered.
  
2. Discussion and Conclusion.
127. The ALJ agrees with Atmos that rate case expenses are a legitimate cost of providing utility service, necessitated by the Commission’s regulation of the utility, and the Company has a right to recover all reasonable operating expenses, including rate case expenses.  The ALJ will approve the recovery of Atmos’ actual rate case expenses as of December 1, 2017, in the amount of $349,252.61, as reported in Hearing Exhibit 113.  The ALJ reluctantly agrees with Atmos that recovery of its rate case expenses should be amortized over a one-year period.  With the passage of the TCJA, and the uncertain impacts it may have on this utility’s revenue requirement and rates, it is likely that Atmos will be filing another rate case well before a three-year amortization period.
128. The alternative remedy suggested by the OCC is rejected as arbitrary and possibly confiscatory.
  
129. Within ten days of the Commission’s final decision in this Proceeding, Atmos will file a compliance Advice Letter and tariff, to be effective on two days’ notice, to recover the approved amount of rate case expenses through a separate GRSA.
F. Compensation Expense
1. Positions of the Parties.
130. Atmos states that it developed its Total Rewards program in 1998 in order to allow the Company to remain competitive within the marketplace.  The program is comprised of a pay portion and an annual merit increase.  The pay portion includes a combination of a fixed component (base salary) and a variable component (short-term and long-term incentive compensation).  Atmos asserts that the Total Rewards compensation package is targeted at the 50th percentile of pay for comparable positions at peer companies that are similar in size and is necessary to attract and retain the employees necessary to operate a safe and reliable gas utility system.  Atmos’ O&M expenses include cost recovery for three incentive compensation programs, the Variable Pay Plan (VPP), the Management Incentive Plan (MIP), and the Long Term Incentive Plan (LTIP).

131. Staff recommends the Commission disallow 50 percent of the expenses related to providing equity compensation to managers and executives, reducing the cost of service by $133,219.
  The OCC recommends that the Commission exclude all the equity compensation expense, along with the VPP, MIP and LTIP, resulting in the reduction in O&M of $794,908 for the VPP, MIP and LTIP and the removal of equity compensation in the amount of $266,439.  The OCC claims these expenses are tied to the financial performance of the Company and benefit shareholders, not ratepayers.
 
2. Discussion and Conclusion.
132. The ALJ finds that Staff and the OCC each failed to satisfy its burden of proof to reject Atmos’ inclusion of equity and incentive compensation costs in O&M expenses.  The ALJ agrees that these expenses are necessary to attract and to retain the experienced, highly skilled employees necessary to operate a safe and reliable gas utility system.  Atmos’ equity and incentive compensation expenses are reasonable and clearly benefit the interests of ratepayers and public safety.  Moreover, Staff’s proposal to disallow 50 percent of the expenses related to providing equity compensation to managers and executives is unsupported by any empirical or credible evidence, and is arbitrary and capricious.  
133. The adjustments proposed by Staff and the OCC to the equity and incentive compensation expenses are rejected.  
G. Weather Normalization Adjustment
1. Positions of the Parties.
134. The goal of a Weather Normalization Adjustment is to make the test year reflect a weather-normal year, as well as to provide the utility with the opportunity to collect the revenues approved by the Commission.  In its Direct Testimony, Atmos utilized an annual Weather Normalization Adjustment methodology for normalized weather and customer bill proration, consistent with its last rate case in Proceeding No. 15AL-0299G.
  
Based on a multiple regression analysis, Staff recommends the Commission adjust gas volumes sold in the HTY for more normal weather using the relationship between heating degree days (HDD) and load (or gas demand) within Atmos’ Colorado 

135. service territory.  The impact of Staff’s recommendation is to decrease the calculation of current revenues by $671,134.
  In Rebuttal Testimony, the Company agreed that Staff’s weather normalization adjustment is the more accurate methodology and recommended that the ALJ adopt Staff’s methodology.

136. The OCC supports Atmos’ proposed Weather Normalization Adjustment methodology to make the test year reflect a normal year.  The OCC corrected the test year volumes to reflect normal weather.  The OCC urges the ALJ to reject Staff’s methodology.
  
2. Discussion and Conclusion.
137. Substantial evidence in the record demonstrates by a preponderance that Staff has met its burden of proof to demonstrate that its weather normalization methodology is more accurate than the methodology initially proposed by Atmos, or than the corrected methodology advocated by the OCC.  The ALJ will adopt Staff’s weather normalization adjustment.  

138. The ALJ finds that the multiple regression analysis used by Staff uses a large sample of data points to determine whether there is a strong correlation between the independent variables of temperature and customer usage.  Atmos stated that it provided Staff with a large sample of data points consisting of 60 months of customer usage data broken out by 7 weather stations and by residential and commercial customer classes.  As a result, Staff performed 14 individual analyses comprised of a residential and commercial analysis for each of the seven weather stations.  Staff’s multiple regression analysis demonstrated that there is a relationship between the temperature and customer usage.
  The adjusted R2 values contained in Staff witness Mr. Peuquet’s Table JJP-13 demonstrate that Staff’s models can accurately predict more than 75 percent of the monthly variations of gas demand across residential and commercial classes over the past five years.
  
139. The OCC’s methodology, however, uses a 1-to-1 assumption of the relationship between HDDs and gas demand; e.g., a 1 percent increase in weather (as reflected in HDDs) corresponds to a 1 percent increase in gas demand.  Moreover, OCC witness Dr. England admitted that he ran no regressions, nor did he provide any credible evidence to support his assertion that removing other explanatory variables from Staff’s regressions would produce results that approach the 1-to-1 relationship that the OCC assumes.
 
140. The ALJ will adopt Staff’s weather normalization adjustment, because Staff’s methodology produced more accurate results and thus made the test year reflect the most accurate weather-normal year.  
IX. RATE OF RETURN

A. Return on Equity
1. Position of Parties
a. Atmos
141. Atmos requests that the Commission establish an authorized return on equity (ROE) of 10.5 percent for calculating rates.
  Atmos’ witness Mr. D’Ascendis applied the Constant Growth Discounted Cash Flow (DCF) model, the Multi-Stage DCF Model, the Capital Asset Pricing Model (CAPM), and the Bond Yield Plus Risk Premium approach using a proxy group consisting of local distribution companies and combination electric and gas utilities.  Based on the model results applied to the proxy group, he found that the Company’s cost of equity currently is in the range of 10.00 percent to 10.75 percent.
  Mr. D’Ascendis concluded that an ROE of 10.50 percent is reasonable and appropriate for Atmos’ Colorado natural gas operations.  Additionally, in evaluating ROE, the Commission should consider the risks associated with the Company’s small relative size as compared to the proxy group and flotation costs associated with equity issuances.
142. Mr. D’Ascendis noted that the cost of equity has to be estimated from 
market-based information and, in order to do so effectively, as investors tend to use multiple methods in developing their return requirements, one must apply various financial models to market-based data, which produce a range of results from which the market-required ROE must be determined.
  He stated further that all cost of common equity models have restrictive assumptions that may lead to inaccurate results requiring the evaluation of results from multiple models to provide a comprehensive insight into the investor required return.
    
143. Atmos stated that it is important for the Commission to consider all ROE estimation models as a whole, considering all data points.  Mr. D’Ascendis cautioned against over-reliance on any one particular model, mentioning specifically the DCF models.  He testified that current capital market conditions cause a bias in the DCF model resulting in understating the investor required return.  He maintained that the market-based DCF method will produce the total annual dollar return expected by investors only when market and book values of common equity are equal, a very rare and unlikely situation.
 

144. With respect to the ROE values proposed by the intervening parties, Mr. D’Ascendis argued that both the OCC’s and Staff’s recommendation are well below a reasonable range, and should be rejected.  Atmos argues that the market-based Constant Growth DCF cost rates of 8.57 percent and 8.50 percent, when applied to book value, substantially below market value understate the required return showing that there is no reasonable opportunity to earn the expected market-based ROR on book value.  Mr. D’Ascendis faulted Staff’s reliance on long-term forecasts from the Congressional Budget Office as a proper measure of the Gross Domestic Product (GDP) as a measure of long-term growth rates.
  Atmos defended its use of historical measures of GDP as appropriate for growth rates.  

145. Mr. D’Ascendis opined that Staff’s CAPM methodology is flawed, stating that it fails to incorporate projected risk-free rates, does not use projected Market Risk Premiums (MRPs) in the analysis, and has the incorrect use of subsets of historical data to calculate an MRP.
  He asserted that it is inconsistent for Staff to advocate that the inputs to the DCF analyses be forward-looking, but to fail to incorporate similar forward-looking inputs into the CAPM model. 
146. Atmos also takes issue with Staff’s and the OCC’s characterization that ROE decisions in utility proceedings have been trending downward.  Mr. D’Ascendis stated that, in order to reach this conclusion, both the OCC and Staff relied upon information that was outdated by the time of the hearing in this matter.
  As support for this assertion, Mr. D’Ascendis cited to Hearing Exhibit 512, which shows that the average authorized ROE for natural gas utilities in 2017 is 9.78 percent, while the average authorized ROE for litigated matters in 2017 is 9.89 percent.
 
b. Staff
147. Staff recommends an authorized ROE of 9.0 percent.  Staff believes that a Commission-authorized 9.0 percent ROE would be a step towards aligning authorized utility rates with the output of Staff’s Multi-Stage Discounted Cash Flow (MS-DCF) model, as well as the rates of return in financial markets for assets of similar risk.  Staff also believes that a 60 basis point reduction to Atmos’ current authorized ROE would strike an appropriate balance between aligning the Company’s ROE toward market and modeled results.  
148. Staff argues that Atmos’ requested 10.5 percent ROE is significantly higher than ROEs approved in Colorado in recent years.  Staff Witness Mr. Peuquet maintained that the return on common equity approved for public utilities across the country has been falling steadily, and empirical results suggest the appropriate ROE used for setting rates in this Proceeding should be substantially lower than the amount requested by the Company.  Mr. Peuquet viewed the ENSTAR decision from Alaska (which featured an 11.88 percent ROE) as an outlier, and Atmos’ inclusion of that decision in determining reasonable ranges of Commission awarded ROEs as unacceptable.  Staff states that the proxy companies relied on in that case included gas transportation companies, which often receive higher ROEs.  
149. Staff also asserts that Atmos’ use in its various models of a long-term GDP growth rate of 5.48 percent, derived from a historical compound average growth rate of 3.22 percent over a period between 1929 through 2016 with a forward-looking estimate of inflation of 2.19 percent, as very unrealistic.  Staff recommends that the MS-DCF model rely on the CBO’s estimate for long-term real economic growth and inflation of 4.0 percent.  Staff argues that this provides a forward-looking forecast from a non-partisan and independent organization that takes into account all information available, including historical growth rates that CBO considers when making its forecasts, and is line with other prominent forecasts. 
150. Mr. Peuquet also asserted that the Company’s CAPM estimates for ROE are significantly higher than any estimates produced by Staff, and that the Commission should not rely upon these estimates.  He noted that the Commission has traditionally relied on one model, the MS-DCF, when determining ROE, a point the Company acknowledged during the hearing.

c. OCC
151. OCC Witness Mr. Fernandez noted that the average of recently authorized returns (as of the date of the OCC’s Answer Testimony) was 9.5 percent.  The OCC recommends a range of 8.5 to 9.5 percent, with a target recommendation of 9.0 percent.  The OCC bases its recommended ROE on the results of three analytical methods:  the DCF model, the multi-stage DCF model, and the CAPM.  Mr. Fernandez stated that the OCC’s ROE recommendation is formulated by ROE values recently authorized by this Commission, as well as ROEs recently authorized for natural gas utilities across the nation.  

152. Mr. Fernandez testified that the OCC’s Multi-Stage DCF analysis is identical to the methodology approved in Proceeding No. 12AL-1268G.
  Further, the noted this analysis was based upon variations of the model used in Proceeding Nos. 14AL-0393E, 15AL-0135G and 16AL-0326E.
  Mr. Fernandez maintained that the OCC replicated the exact multi-stage DCF model adopted in Proceeding No. 12AL-1268G, while updating the proxy companies and input values to be current with this Proceeding. 
153. Mr. Fernandez reviewed previously authorized ROE values from other state commissions “as one of multiple data points to compare the reasonableness of [its] ROE recommendations”
 and made an upward adjustment to the top of the OCC’s recommended range based upon recently authorized ROEs.  However, Mr. Fernandez noted that the OCC did not rely upon regulatory commission decisions as an input variable to determine investor expectations by way of financial analytical models, as did Atmos.  In Mr. D’Ascendis’ Bond Yield Plus Risk Premium analysis, Mr. D’Ascendis estimated the Equity Risk Premium (the premium required by an equity investor over a return available as a bond holder)
 “us[ing] actual authorized returns for natural gas utilities….”  Mr. Fernandez maintained that given that “regulators and investors take into account different items when making decisions,”
 it is inappropriate to use regulatory results as an input variable into financial analytical models.  Therefore, the OCC argues that Atmos’ Bond Yield Plus Risk Premium analysis should be disregarded by the Commission. 
154. The OCC also faults Atmos for a near exclusive reliance on a single CAPM analysis for its ROE recommendation.  Mr. Fernandez claimed that, while asserting that the CAPM model is undisputed in applicability and appropriateness for use in accurately determining ROE,
 Atmos has rejected, in total, the results of its own preferred CAPM analyses using the Value Line Beta Coefficient as an input to its overall recommended range and target ROE.  Mr. D’Ascendis updated his CAPM analyses, including two analyses using the Value Line Beta Coefficient with two varying growth rate projections: (1) the current 30-year treasury bonds; and (2) the near-term projected 30-year treasury bonds.
  Neither of the ranges produced by these analyses includes either Atmos’ recommended ROE value, or any portion of its recommended ROE range.  The OCC asserts that the Company has produced its CAPM analysis with a reliance using the Average Bloomberg Beta Coefficient with the near-term projected 
30-year treasury bonds as the growth estimate,
 and notes such an approach is one Atmos itself testified is inappropriate.

2. Discussion and Conclusion
a. Interest Rates
155. Atmos’ gas utility operations are capital-intensive, which makes the determination of the Company’s authorized ROE critically significant to its cost of service.  The authorized ROE must be sufficient to support the Company’s capital requirements, since necessary investments are made to provide adequate and reliable service.  

156. The Commission must satisfy the standards articulated in Bluefield Waterworks and Improvement Co. v. Public Service Comm’n. of West Virginia, 262 U.S. 679 (1923) and Federal Power Comm’n. v. Hope Natural Gas Co., 320 U.S. 591 (1944) when determining a fair ROR for Atmos’ shareholders.  The Company’s authorized ROE must be similar to the returns to investors who own shares in other businesses having comparable financial characteristics and business risks.  Bluefield and Hope further require that the established ROE supports Atmos’ financial integrity, including its credit rating that serves as a basis for securing debt at reasonable rates.
157. As noted by Atmos witness Mr. D’Ascendis in his direct testimony, the current investor environment could be deemed as complex given the “ . . . the Federal Reserve only recently has begun its move toward monetary policy normalization.  That process of normalization, together with the uncertainty surrounding the ‘unwinding’ of the assets put on the Federal Reserve’s balance sheet during its ‘Quantitative Easing’ initiatives, introduces a degree of risk, and a likelihood of increasing interest rates not present in the current market.”
  Indeed, in the last year the Federal Reserve has raised the Fed Funds Rate four times by 25 basis points each time, reflecting what it views as changing macro-economic conditions.  The interest rates affected by Federal Reserve decisions directly impact the returns to investors who own shares in other businesses having comparable financial characteristics and business risks as utilities regulated by the Commission.  

b. Proxy Groups
158. Atmos correctly observes that, because the cost of equity is not directly discernable, it must be estimated based on models and other analyses.  Since the ROE is a market-based concept, and given the fact that the Company’s Colorado jurisdictional operations do not make up the entirety of the publicly traded parent company, it is necessary to establish a group of companies that are both publicly traded and comparable to Atmos to serve as its “proxy” for purposes of the ROE estimation process.  Staff and the OCC agree with this overall process, although they disagree as to selection criteria for the companies each party selected.  As would be expected, the differences in selection criteria result in Atmos, Staff, and the OCC selecting proxy groups that will result in different conclusions when recent ROE decisions from each company’s jurisdictional state commissions are examined.  

159. During the evidentiary hearing, the recently awarded ROEs became a topic of contention as different witnesses presented evidence of ROEs that emerged from either litigated or settled rate cases throughout the United States in 2017.  For example, Atmos believes that Staff’s results are restrictive, coming from regulatory jurisdictions known to award less than average ROEs to utility companies.  Therefore, Staff understates the actual ROE for Atmos’ Colorado operations.
 Similarly, Staff notes Atmos witness D’Ascendis argues that Staff’s methodology for calculating the top of its range should include an ROE of 11.88 percent from Alaska’s ENSTAR decision this year.
  Staff views this result from the Alaska decision as an outlier because the proxy companies relied on in that case included gas transportation companies, which often receive higher ROEs.
 
c. Models
160. The theory supporting the DCF model, whether in its Constant Growth or 
Multi-Stage forms, is that a stock price can be calculated by summing the present value of expected future cash flows discounted at a ROR satisfying investors’ requirements.  Inputs to a DCF model include a measure of the initial stock price, expected dividend amounts, and an expected growth rate in dividends.  
161. The Multi-Stage DCF model assumes that a stock will be sold in the future and that the ROR derived from that sale, combined with the dividends received while holding the shares, sums to the investors’ required return.  It also addresses the possibility that rates of growth may change over time.  It is this model that addresses the possibility of the incorporation of actual, current macroeconomic conditions that acknowledge that long-term interest rates increase over the next few years as the Federal Reserve continues its process of policy “normalization,” along with the reciprocal effect that cost of equity expectations for investors also will increase.

162. The Commission has established authorized ROEs for jurisdictional utilities by examining results from the Multi-Stage DCF model as applied to the proxy groups of utilities proposed by the parties to those proceedings, in at least three recent Phase I rate cases.  In December 2013, the Commission approved the current 9.72 percent ROE for Public Service’s gas department, in Decision No. R13-1307 in Proceeding No. 12AL-1268G.  The ALJ found the Multi-Stage DCF model to be the better model and analysis offered by the parties for establishing an authorized ROE in that proceeding.
  In December 2014, the Commission again established an authorized ROE using results from a Multi-Stage DCF model, which the ALJ determined to be the preferred approach, because it best reflected the equity marketplace and resulted in the most just and reasonable rates.
  In both rate cases, the Multi-Stage DCF model results were not the only analyses considered by the Commission.  In Decision No. R15–1204, issued on November 16, 2015 in Proceeding No. 15AL-0135G, the Commission once again established an authorized ROE of 9.50 percent for Public Service’s gas utility operations using results from a Multi-Stage DCF model.
  In these proceedings, the Multi-Stage DCF model results instead were viewed in the context of results from alternative approaches such as the CAPM and the Bond Yield Plus Risk Premium analyses.  
163. Staff correctly points out that, if the authorized ROE is set unreasonably high, ratepayers may be burdened with excessive costs and current investors could receive a windfall.  If the authorized ROE is set too low, service quality may be jeopardized, because Atmos will not be able to raise new capital on reasonable terms.
 
164. Atmos presented the results of several methods for deriving an authorized ROE.  The Company’s presentation showed results of certain methods and models using different inputs and assumptions.  Atmos Witness Mr. D’Ascendis prepared and included in testimony hundreds of calculations to support Atmos’ analysis.  Mr. D’Ascendis dismissed many categories of results, while he emphasized other results to bolster his recommendation that the Commission increase the Company’s ROE from 9.6 percent to at least 10.5 percent.  

165. Staff and the OCC provided comprehensive responses to the Company’s extensive presentation.  Both the OCC and Staff proposed alternative inputs, assumptions, and results using the same methods as Mr. D’Ascendis.  Their analyses and calculations significantly contributed to the available information for consideration here.  The record reveals considerable disagreement over the composition of the proxy group companies; the historic periods over which to calculate representative share prices; the sources of data on market, investor expectations, and the indicators of short-term and long-term industry growth; earnings growth; and general economic growth.  Overall, the results reported by Staff and the OCC are substantially lower than the results reported by Atmos.  

166. Both the OCC and Staff find considerable fault with the Company’s use of the CAPM model.  The OCC mentions that Mr. D’Ascendis presented updates to the CAPM analyses, including two analyses using the Value Line Beta Coefficient with two varying growth rate projections: (1) the current 30-year treasury bonds; and (2) the near-term projected 30-year treasury bonds.
  The OCC notes that neither of the ranges produced by these analyses includes either the Company’s recommended ROE value, or any portion of its recommended ROE range.  Staff asserts that the Company’s CAPM estimates for ROE are significantly higher than those produced in their analysis and that there is no overlap between any of Staff’s CAPM results and those from Mr. D’Ascendis.  Hence, Staff has not incorporated the CAPM results as a criterion in setting its recommended ROE range.
  However, the ALJ notes that CAPM may provide some useful information to inform decisions on setting ROEs, but it remains uncertain as to whether CAPM should be relied upon as a primary determination method. 
167. Based on substantial evidence in the record in this Proceeding, results from the Multi-Stage DCF model should be given considerable weight in the determination of the authorized ROE for Atmos.  The movement from Constant Growth DCF to Multi-Stage DCF represents an evolution in the preferred methods used by the Commission.  The Multi-Stage DCF model addresses some, but not all, of the intrinsic imperfections in the Constant Growth DCF model.  However, these improvements in the model come with increased complexity due to the increase in inputs and assumptions required.  Multiple inputs and assumptions explain, in part, the large number of results presented in the record in this Proceeding.  
168. Much of the differences in the Parties’ ROEs, as derived from their Multi-Stage DCF analyses, tend to arise from three factors:  assumed growth rates in the third stage, share prices inputs, and future payout ratios.  Compelling arguments regarding these factors have been made by all Parties.  The selection of one set of results over another requires considerable judgment on the part of the Commission.

169. All of the results from the ROE analyses presented by the Parties, in the context of explanations of their proponents and the assessments of their critics, have been given thorough consideration.  The wide range of results and the divergence of positions on inputs and assumptions confirm the inherent problems with the methods and the need for the Commission to exercise its judgment in considering the various factors that explain the differences in the calculations.  The Multi-Stage DCF results, with the acknowledgement of the afore-mentioned recent shifts in the Federal Reserve’s normalization of monetary policy, lend greater support to an increase in the Company’s authorized ROE than to an ROE at the levels proposed by Staff and the OCC.  Therefore, the authorized ROE for Atmos will be established within the range from 9.3 percent to 9.9 percent, and an authorized ROE of 9.7 percent will be used for calculating rates.  

170. The Multi-Stage DCF results ensure that the adopted range for the authorized ROE will satisfy the Hope and Bluefield standards.  The witnesses testifying on ROE conducted their analyses and applied their models using information for other utilities considered to have comparable financial characteristics and risks as compared to Atmos.  The use of market data for a proxy group of other investor-owned utilities helps to ensure results that are consistent with the standards discussed in Bluefield and Hope.  

171. The performance of Atmos’ share price over the past several years demonstrates that it will be able to maintain access to equity capital with an ROE less than the requested 10.50 percent.
  Further, the extension of the Company’s requested SSIR programs by this Decision should be viewed as affording the Company reduced operational risks that can be viewed favorably by the investment community from a risk-return perspective.  Atmos has sustained a stable and strong credit rating that has afforded it reasonable access to capital at its current authorized ROE of 9.6 percent.  As Mr. D’Ascendis stated, the Company’s credit rating has improved, increasing from an A- rating to an A rating from Standard and Poor’s in 2016 in addition to upgrades from Moody’s and Fitch.
 
B. Cost of Debt
1. Position of the Parties

a. Atmos
172. Atmos proposes a cost of debt of 5.17 percent to set rates in this case.  This weighted average cost of long-term debt reflects the $250 million refinancing that occurred in June 2017, as well as the conversion of $500 million of short-term debt into long-term debt.
 
173. Atmos Witness Mr. Christian testified that “[t]he financing activity has lowered the revenue requirement in this case by $1.023 million as compared to the weighted average cost of long-term debt at the end of the test period.”
  While the long-term debt market is lower, as compared to when the re-financed debt was issued, the rate that was achieved was only possible because of the rating agency upgrades that Atmos received over the past several years
. 
b. Staff
174. Staff recommends that the Commission approve a weighted average cost of debt by updating the Company’s proposed long-term cost of debt with the amount and costs of 
short-term debt, which produces a weighted average cost of all debt of 4.92 percent.  Mr. Peuquet noted that Atmos’ weighted average cost of long-term debt was 5.80 percent at the end of the test period.  The Company has adjusted the cost of long-term debt for two known and measurable adjustments.  He conceded that this weighted average cost of long-term debt reflects the refinancing of $250 million of long-term debt that occurred in June 2017 as well as the conversion of $500 million of short-term debt into long-term debt.
  He noted further that Atmos excludes short-term debt from this calculation.  
175. Staff argues that the Commission should consider the total amount of outstanding short-term debt and the costs of that debt when establishing Atmos’ cost of debt for ratemaking.  The Company had approximately $207.6 million in outstanding short-term debt as of June 2017, with an average cost of 1.22 percent.

c. OCC
176. The OCC recommends that the Commission adopt a cost of debt of 5.17 percent.  This is the same cost of debt as proposed by Atmos.  Mr. Fernandez stated that the Company’s proposed weighted cost of debt of 5.17 percent represents the actual cost of debt for the HTY, adjusted for known and measurable changes, which is the methodology that this Commission has traditionally used. 
2. Discussions and Conclusions
a. Calculation of Long-Term Debt
177. A cost of long-term debt of 5.17 percent consistent with the calculation advanced by the OCC is appropriate here and will be adopted.  The OCC’s calculation reflects the Commission’s long-standing practice of calculating the cost of long-term debt using the par value approach and incorporates reasonable known and measurable adjustments to the HTY, such as reflecting the impact of the refinancing that occurred in June 2017 of $250 million, as well as the conversion of $500 million of short-term debt into long-term debt, the May 2015 debt issuance on an annual basis.  
b. Short-Term Debt
178. Staff argued in this Proceeding that it is proper to include the cost of 
short-term debt in the overall calculation of the cost of debt for Atmos.  Hence, Staff recommends that the Commission approve a 4.92 percent cost of debt.
  Significantly, Staff does not propose that the Company use short-term debt to finance utility plant or that the Company actually uses short-term debt to finance utility plant.
  Staff’s proposal to include short-term debt in the calculation of Atmos’ overall cost of debt is a departure from 
well-reasoned and persuasive Commission practice, and it will not be adopted.
C. Capital Structure
1. Positions of the Parties

a. Atmos
179. Atmos seeks approval of a capital structure of 55.58 percent equity and 44.42 percent debt for the determination of rates.  Atmos states that Atmos provides the debt and equity capital that supports the assets serving Colorado customers, Atmos’ consolidated capital structure is appropriate for use in setting rates for those customers.
  Atmos Witness Mr. Christian, maintains that the Company provided a calculation of the consolidated capital structure of Atmos for the test period ending on March 31, 2017, updated with known and measurable adjustments to reflect the long-term debt financing that occurred on June 5, 2017, resulting in the 44.42 percent debt and 55.58 equity capital structure.
  
180. Atmos asserts that it is also important to understand the interplay between the capital structure and how ratings agencies view Atmos.  While the Company maintains that it has been very deliberate in its efforts to strengthen its balance sheet in order to achieve improved credit metrics and ratings and thus lower the cost of debt, Atmos asserts that the Commission decision in this Proceeding regarding capital structure is directly linked to the cost of debt.

181. Atmos argues that historically, the Commission has based regulated utilities’ capital structures on the actual level of long-term debt and common equity.  The Colorado Supreme Court has held that, unless there is a substantial showing that ratepayers are materially prejudiced by using the actual capital structure that finances utility operations, the Commission should use the actual utility capital structure in calculating rates.

b. Staff
182. Staff recommends the Commission approve a capital structure of 46.05 percent debt and 53.95 percent equity.
  However, that recommendation is based upon the inclusion of short-term debt,
 which was discussed and rejected earlier in this Decision.
c. OCC
183. The OCC recommends the Commission authorize a capital structure of 52 percent equity and 48 percent debt.
  The OCC states that this ratio is identical to the capital structure settled upon by the parties in the Company’s two most recent rate cases and ultimately approved by the Commission.
  The OCC asserts that this ratio was deemed to be in the public interest in those previous proceedings.
  
184. The OCC argues that the Commission has traditionally found that, “[u]nless it has been demonstrated by a substantial showing that rate payers are materially prejudiced by the actual capital structure which finances utility operations, the PUC should use the actual capital structure in calculating rates.”
 The OCC argues, however, that granting the Company’s proposed capital structure will result in ratepayers being materially prejudiced and, therefore, warrants a departure from the traditional approach.
 
2. Discussion and Conclusions
185. The reasoning underlying the proposals for a capital structure with a lower equity ratio than calculated by the Company are easily understood — lower equity ratios result in lower rates, all else being equal, because equity is a more expensive form of financing than debt.
186. The Commission must determine whether an actual capital structure materially prejudices ratepayers in light of the authorized ROE established by the Commission and the overall change in rates that result from its decisions, because the cost of equity is almost always greater than the cost of debt.  When the Peoples Natural Gas case governs the calculation of the actual capital structure used to finance Atmos’ operations, the authorized ROE established by the Commission helps, in part, to ensure just and reasonable rates, provided that the authorized ROE also satisfies the standards of Bluefield and Hope.  

187. Staff’s proposal on capital structure incorporates its position on the inclusion of short-term debt.  Consistent with the rejection of using short-term debt for the cost of debt calculation, it follows that its inclusion is improper for the determination of capital structure, and Staff’s proposal on capital structure is rejected as well.  
188. The OCC has failed to produce any credible evidence that material prejudice to Atmos’ ratepayers would result from using the actual capital structure.  The OCC has thereby failed to satisfy its burden of proof to demonstrate why in this Proceeding the Commission should use the OCC’s proposed capital structure for ratemaking purposes.  
189. Based on substantial evidence in the record and the foregoing findings, the ALJ approves Atmos’ capital structure of 55.58 percent equity and 44.42 percent debt for the test year ending March 31, 2017, adjusted for known and measurable changes.
D. Weighted Average Cost of Capital 
190. The following tables show the WACC proposed by each party.  Atmos’ requested ROEs, cost of debt figures, and proposed capital structure combine into the following calculation for the weighted average cost of capital (WACC), or the ROR, to be applied to its calculated rate base:
E. Atmos WACC/ROR

	
	
	
	

	2017
	Equity
	Debt
	Total ROR

	
	
	
	

	Ratio
	  55.58%
	44.42%
	

	Cost
	10.5%
	 5.17%
	

	Weighted Component
	             5.84%
	           2.30%
	              8.14%

	
	
	
	

	
	
	
	


Based on a 9.0 percent ROE, the OCC recommends a WACC of 7.16 percent.  

F. OCC WACC/ROR

	
	
	
	

	2017
	Equity
	Debt
	Total ROR

	
	
	
	

	Ratio
	52.0%
	48.0%
	

	Cost
	 9.0%
	  5.17%
	

	Weighted Component
	  4.68%
	  2.48%
	7.16%

	
	
	
	


Staff recommends an ROR of 7.13 percent:
G. Staff WACC/ ROR

	
	Equity
	Debt
	Total ROR

	
	
	
	

	Ratio
	53.95%
	46.05%
	

	Cost
	  9.0%
	   4.92%
	

	Weighted Component
	   4.86%
	   2.27%
	7.13%

	
	
	
	


1. Findings
191. Based on substantial evidence in the record and the findings and conclusions above, a WACC value for the test year ending March 31, 2017 test year is approved as follows:

	
	Equity
	Debt
	Total ROR

	
	
	
	

	Ratio
	55.58%
	44.42%
	

	Cost
	9.5%
	 5.17%
	

	Weighted Component
	5.39%
	 2.30%
	7.69%

	
	
	
	


X. PARTIALLY SETTLED ISSUES
A. The Partial Stipulation Between Atmos and Staff.
192. On November 1, 2017, Atmos filed the Partial Stipulation between Atmos and Staff (Hearing Exhibit 502).  This Partial Stipulation resolves two disputed tariff issues and Atmos’ proposed consolidation of its four Colorado GCA Divisions into two GCA Divisions by settlement.  The Motion to Approve this Partial Stipulation states that the OCC and EOC do not oppose the Partial Stipulation.
  Atmos Witnesses Jared Geiger and Jennifer Ries testified in support of approval of the Partial Stipulation in Hearing Exhibit 502.

193. Regarding the first tariff issue, Atmos and Staff agree that Atmos should be authorized to put into effect the Deposit Tariff language as filed and attached to the Partial Stipulation as Attachment 1 (Colo. P.U.C. No. 7 Gas Second Revised Sheet No. R5).  The stipulated change in the Deposit Tariff adds language that would provide more flexibility with respect to customer deposits.
  
194. The ALJ finds that the stipulated Deposit Tariff is just and reasonable, because it will allow the Company to choose another vendor for checking credit scores for applicants for residential service to determine whether a deposit is required.  This flexibility may also reduce the Company’s costs for determining whether customer deposits are required.
195. Regarding the second tariff issue, Atmos and Staff agree that Atmos should be authorized to put into effect the Excess Flow Valve Tariff language as filed in the Rebuttal Testimony of Ms. Ries as Attachment JGR-4 and attached to the Partial Stipulation as Attachment 2 (Colo. P.U.C. No. 7 Gas First Revised Sheet No. R29).
  The ALJ finds that the stipulated Excess Flow Valve Tariff is just and reasonable, because the language is significantly clearer than the tariff initially proposed by the Company.  
196. As to the consolidation issue, Atmos and Staff consent to the consolidation of the Company’s two Northern GCA Divisions (Northeast and Northwest/Central).  Atmos also withdrew its proposal to consolidate the Southeast Division, but it reserved the right to propose further consolidation of GCA divisions in subsequent future proceedings.
  
197. The ALJ finds that the consolidation of the two Northern GCA Divisions (Northeast and Northwest/Central) to be just and reasonable and in the public interest.  At least three benefits to Atmos and its customers will result from the consolidation.  First, by pooling the gas costs of the two northern divisions and spreading the costs across a larger pool of customers, Atmos can re-average those costs and mitigate the impact of gas price fluctuations to customers in the future.  Second, administrative efficiency will be promoted, because there will be fewer schedules to prepare when filing an annual interim GCA application; this administrative efficiency will carry over to Staff when reviewing the Company’s interim or annual gas GCA filings.  Third, the agreement to monitor deferred balances and to ensure that the impact on the average residential customer’s monthly bill is no more than a 1 percent increase demonstrates the Company wishes to control the cost impact to customers resulting from the consolidation.  
Atmos shall implement the GCA Division consolidation as described in the Partial Stipulation.
  In October 2018, commodity and upstream portions of the customers’ bills will be consolidated.  The Company will monitor the remaining deferred balances until they were sufficiently low enough to consolidate the deferred rate into one rate with the resulting impact to average residential customers’ monthly bills of no more than a 1 percent rate increase for the month in which the deferred balances were eliminated.  In its GCA filings after the effective date of the Commission’s final decision, the Company will file with the Commission exhibits 

198. demonstrating the deferred balances and anticipated final customer bill impacts, which will complete the transition to the consolidation.
199. The Partial Stipulation between Atmos and Staff is approved as just and reasonable and in the public interest.  This Partial Stipulation is attached to this Decision as Appendix A.  
B. The Partial Settlement Between Atmos, the OCC, and EOC
200. On November 1, 2017, Atmos filed the Partial Stipulation between Atmos, EOC, and the OCC (Hearing Exhibit 501).  The material provisions of this Partial Stipulation resolve two disputed issues.  First, in Paragraph 6 (at p. 2):  “Atmos agrees to file a class cost of service study in conjunction with its next rate case, i.e. a consolidated Phase I and Phase II filing.”  Second, in Paragraph 7 (at p. 3), Atmos, the OCC, and EOC agree that “any incremental GRSA due to a rate increase from Proceeding No. 17AL-0429G will be recovered through 
volumetric-only charges for Residential and Small Commercial Classes, i.e. asymmetrical incremental GRSA.  For other customer classes, any incremental GRSA will be recovered 
pro-ratably based on current charges.”
  Atmos Witness Jared Geiger, EOC Witness Sanders Arnold, and OCC Witness Dr. Scott E. England testified in support of approval of the Partial Stipulation in Hearing Exhibit 501.

201. The Motion to Approve this Partial Stipulation states that Staff does not oppose the agreement in Paragraph 6 regarding the Phase II filing, but Staff takes no position on the agreement in Paragraph 7 regarding the GRSA rate design, and Staff reserves the right to take a position later in the Proceeding and in its SOP.

202. The ALJ finds that Atmos’ agreement to file its next rate case as a consolidated Phase I and Phase II filing, including a class cost of service study, is just and reasonable and in the public interest.  Atmos has not filed a consolidated Phase I and Phase II rate case for many years.  The filing of a consolidated Phase I and Phase II rate case, with a new class cost of service study, will allow a determination of an accurate cost of service and revenue requirement contribution for each customer class.  A consolidated rate case will also allow the Company and the Commission to redesign rates, including the service and facilities (S&F) charges and volumetric commodity rates, for all customer classes to ensure that each rate is just, reasonable, and non-discriminatory.  
203. The agreement in Paragraph 7 of this Partial Stipulation, if approved, means that the revenue deficiency would be recovered through a uniform percentage GRSA applied to the volumetric rates for all classes and to the S&F charges for only the Irrigation and Transportation classes.  The S&F charges would remain the same as currently in effect for the Residential and Small Commercial/Commercial classes.
  Atmos Witness Mr. Geiger testified that while he did not conduct a class cost of service study in this rate case, he relied on the class cost of service study conducted in Proceeding No. 14AL-300G and was confident that the stipulated GRSA rate design would fully recover the revenue requirement adjudicated in this rate case.
  When filing compliance tariffs in this Proceeding, Mr. Geiger committed to file a Proof of Revenue attachment to demonstrate that the stipulated GRSA rate design would fully recover the revenue requirement adjudicated in this rate case.
   
204. No evidence was introduced opposing this Partial Stipulation or demonstrating that the stipulated GRSA rate design was unjust or unreasonable.  
205. The ALJ also requested that the Parties address in their SOPs the legal issue of whether the GRSA rate design proposed in the Partial Settlement between Atmos, EOC, and the OCC was lawful or unlawfully discriminatory under § 40-3-106, C.R.S.
  Atmos argues that each customer class in total will pay rates designed to recover the full revenue requirement associated with that class in total, and concludes that the GRSA rate design is not unlawfully discriminatory.
  The OCC argues that the proposed rate design does not change the portion of the revenue requirement assigned to the residential and commercial classes, which will be recovered through volumetric rates to be determined, or the revenue requirement for the remaining classes.  Hence, the OCC concludes, the proposed rate design is not unduly discriminatory or unreasonable.
  EOC argues that the Partial Stipulation is not discriminatory under § 40-3-106, C.R.S., because it grants a reasonable preference to low-income customers.  
206. The ALJ finds that, under the unique facts and circumstances that exist in this Proceeding, the Partial Stipulation and proposed GRSA rate design are just and reasonable and should be approved.  No Party opposed this Partial Stipulation.  There is no evidence in the record, moreover, against the stipulated GRSA rate design.  

207. Section 40-3-106(d)(I), C.R.S., was added to the statute in a 2008 amendment to provide that: 

Notwithstanding any provision of articles 1 to 7 of this title to the contrary, the commission may approve any rate, charge, service, classification, or facility of a gas or electric utility that makes or grants a reasonable preference or advantage to low-income customers, and the implementation of such commission-approved rate, charge, service, classification, or facility by a public utility shall not be deemed to subject any person or corporation to any prejudice, disadvantage, or undue discrimination.
208. Under the unique facts and circumstances that exist in this record, the ALJ finds that the stipulated GRSA rate design proposed in the Partial Stipulation is not unduly discriminatory and will be approved.  

209. When filing compliance tariffs in this Proceeding, Atmos shall file a Proof of Revenue attachment to demonstrate that the stipulated GRSA rate design approved by this Decision will fully recover the revenue requirement adjudicated in this rate case.
210. The Partial Stipulation between Atmos, the OCC, and EOC is just, reasonable and not unlawfully discriminatory, and is approved.  This Partial Stipulation is attached to this Decision as Appendix B.  
211. Consistent with the terms of the Partial Stipulation, the ALJ holds that this Decision and these findings regarding this Partial Stipulation and the stipulated GRSA rate design, “will not be deemed to … establish[] or create any … precedent of the Commission[] in future proceedings.”
  

XI. UPDATED CAAM AND NEW FDC STUDY
A. Evidence.
212. Through witness Jason L. Schneider, Atmos introduced into evidence an updated Cost Assignment and Allocation Manual (CAAM) and a new Full Distributed Cost Study (FDC).
  Among other things, the CAAM describes the Company’s methodology for assigning or allocating costs in the Colorado gas utility for the HTY.  The FDC Study shows the results for the HTY of the Company’s assignment and allocation of the major categories of revenues, expenses, and investment among the Colorado gas utility and other regulated utility divisions of the Company, as well as between the Colorado gas utility and non-regulated activities. 
B. Discussion and Conclusions.
213. The CAAM and FDC Study provided by Atmos will be approved.  No intervenor contested either the CAAM or FDC Study.  After reviewing both the CAAM and the FDC Study, it appears that the Company has complied with cost allocation principles (Rule 4502 of the Rules Regulating Gas Utilities and Pipeline Operators, 4 CCR 723-4).  Further, there appears to be no evidence of subsidization of non-regulated activities by the use of ratepayer funds.  
XII. CONCLUSIONS
214. The Commission has jurisdiction over the subject matter of this Proceeding and over the Parties to this Proceeding.  
215. To the extent this Decision does not specifically address an issue, the ALJ concludes that the Party advocating the particular treatment with respect to the unaddressed issue failed to prove adoption of that treatment by a preponderance of the evidence, and that particular treatment does not merit adoption in this Proceeding.    
216. A number of adjustments made by Atmos to the HTY cost of service study and described in Hearing Exhibit 107 (Rev. 1), Attachment JTC-5, are unopposed.  The ALJ concludes that these adjustments should be adopted as just and reasonable.  Any adjustments to the HTY raised or argued by the other Parties that are not specifically addressed in this Decision were considered and were not adopted.
217. The Company’s revenue requirement shall be calculated based on a 13-month average rate base.  

218. The Company’s revenue requirement shall be calculated based on the HTY consisting of the 12-months ending March 31, 2017.  

219. The ALJ concludes that the proposed tariffs filed by Atmos on June 26, 2017, with Advice Letter No. 530 must be suspended permanently.  
220. The ALJ concludes that the revenue requirement must be calculated using Hearing Exhibit 107 (Rev. 1), Attachment JTC-5, as adjusted in accordance with this Decision.  
221. The ALJ concludes that Atmos must implement, no later than February 22, 2018, a GRSA to recover the revenue requirement as calculated in accordance with this Decision.  
222. The ALJ concludes that Atmos must implement, no later than February 22, 2018, a GRSA to recover the revenue requirement associated with the recovery of rate case expenses as calculated in accordance with this Decision.  
223. The ALJ concludes that Atmos must comply with the compliance filings and timelines addressed below.  

224. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.
XIII. ORDER
A. The Commission Orders That:
1. The effective date of the tariff sheets filed with Advice Letter 
No. 530 on June 26, 2017 is permanently suspended and may not be further amended.  
2. The tariff sheets filed with Advice Letter No. 530 on June 26, 2017, are permanently suspended and may not be further amended.
3. Within ten days of the date on which this Recommended Decision becomes a decision of the Commission, Atmos Energy Corporation (Atmos) shall file a revised cost of service study (i.e., revenue requirements model), using the Historical Test Year (HTY) for the 
12-months ending on March 31, 2017, as adjusted in accordance with the determinations made in this Decision.  
4. Response time to the Motion to Reopen Record and Request for Shortened Response Time (Motion to Reopen) filed by the Office of Consumer Counsel (OCC) on December 26, 2017 is waived.  Consistent with the discussion above, the Motion to Reopen is denied.  
5. Response time to the Motion to Strike Staff’s Amended Corrected Statement of Position (Motion to Strike) filed by Atmos on January 5, 2018 is waived.  Consistent with the discussion above, the Motion to Strike is denied as moot.  

6. The Partial Stipulation between Atmos and Trial Staff of the Colorado Public Utilities Commission (Staff) shall be approved, consistent with the discussion above.  
7. The Partial Stipulation between Atmos, Energy Outreach Colorado (EOC), and the OCC shall be approved, consistent with the discussion above.  
8. Within ten days of the date on which this Recommended Decision becomes a decision of the Commission, Atmos shall file a new advice letter and General Rate Schedule Adjustment (GRSA) tariff based on the revenue requirement that is calculated using the revised HTY, consistent with the discussion above.  The GRSA shall be effective on two days’ notice and shall use the rate design set forth in the Partial Stipulation between Atmos, EOC, and the OCC.  
9. Within ten days of the date on which this Recommended Decision becomes a decision of the Commission, Atmos shall file a separate GRSA, to be effective on two days’ notice, designed to recover rate case expenses of $349,252.61 approved in this Decision, over a one-year period, consistent with the discussion above.  The GRSA shall use the rate design set forth in the Partial Stipulation between Atmos, EOC, and the OCC.
10. Atmos shall file a new advice letter and tariff sheets containing the changes determined and set forth in this Decision.  
11. The advice letters and tariffs ordered herein shall be filed as new advice letter proceedings and shall comply with all applicable rules.  In calculating the proposed effective dates, the date the filing is received at the Commission is not included in the notice period and the entire notice period must expire prior to the effective date.  The advice letters and tariffs must comply in all substantive respects to this Decision in order to be filed as a compliance filing on shortened notice.
12. The request of Atmos to extend the System Safety and Integrity Rider (SSIR) an additional five years is granted, consistent with the discussion above.

13. Atmos’ SSIR investments shall continue to earn the weighted average cost of capital for Atmos established by this Decision.  Atmos’ SSIR investments shall continue to be limited to a 2.5 percent rate increase annually, consistent with the discussion above.

14. Atmos shall continue to utilize the existing procedures for filing and processing the SSIR filings, consistent with the discussion above, except that Atmos shall modify its SSIR tariff to require the true-up report that matches final costs with revenues collected and the SSIR Cost Prudency Review to be submitted by March 15 each year during the extension.  
15. Atmos’ rate base shall be calculated using the 13-month average method, consistent with the discussion above.

16. Atmos shall continue to include its Prepaid Pension Asset in rate base, and Atmos shall continue using the pension tracker, consistent with the discussion above.  

17. The authorized Return on Equity for Atmos will be established within the range from 9.3 percent to 9.9 percent, and an authorized Return on Equity of 9.7 percent will be used for calculating rates, consistent with the discussion above.  
18. Staff’s proposal to include short-term debt in the calculation of Atmos’ overall cost of debt will not be adopted, consistent with the discussion above.  
19. The cost of long-term debt shall be 5.17 percent, consistent with the discussion above.

20. The capital structure shall be 55.58 percent equity and 44.42 percent debt, consistent with the discussion above.

21. The Weighted Average Cost of Capital shall be 5.39 percent equity and 2.30 percent long-term debt, consistent with the discussion above.

22. The total Rate of Return on Rate Base shall be 7.69 percent, consistent with the discussion above.

23. The updated Cost Assignment and Allocation Manual and new Fully Distributed Cost Study provided by Atmos shall be approved.

24. Response time to any exceptions filed in this proceeding pursuant to § 40-6-109, C.R.S., is shortened to seven calendar days from the date of service of the exceptions.  

25. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

26. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the Decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the Decision of the Commission and shall be subject to the provisions of § 40-6-114, C.R.S.

b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedures stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

27. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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�  Advice Letter No. 530, dated June 26, 2017, pp. 1 and 2


� Advice Letter No. 530, dated June 26, 2017, p. 3; see Hearing Exhibit 101, Attachment JGR-2; and Hearing Exhibit 107, pp. 41-42.


�  Advice Letter No. 530, dated June 26, 2017, pp. 1 and 2.


�  See § 40-6-101(2)(b), C.R.S., “Every case submitted to the commission for adjudication shall in the first instance be heard by an administrative law judge unless the commission, by minute order, assigns the case to the commission or to an individual commissioner for hearing.”  


�  Decision No. R17-0660-I denied the request to vacate the prehearing conference, and shortened response time to the Unopposed Motion to 12:00 noon on August 15, 2017.  


�  A transcript of each day of the evidentiary hearing was prepared and filed in this Proceeding.  Citations to the hearing transcripts are by volume, date, and page number.  Thus, for example, citation to the November 7th transcript at pages 10 and 11 is cited as:  Tr. Vol. 1, 11/07/2017, pp. 10-11.


� On December 12, 2017, Staff filed a Corrected Statement of Position.  As grounds, Staff stated the correction was necessary because of an inadvertent error in Staff’s model related to incentive compensation, and Staff attached a corrected version of Hearing Exhibit 401, Attachment BAM-1, Staff’s revenue requirement model.  Rule 1309(b) of the Rules of Practice and Procedure, 4 CCR 723-1, allows pleadings to be amended within 20 days of filing the original pleading, without filing a motion.  Staff’s filing was on the 20th day after filing the original SOP.  Since this filing corrects an inadvertent error in Hearing Exhibit 401, Attachment BAM-1, the ALJ finds good cause to allow Staff to file the corrected exhibit.  Decision No. R17-0665-I, ¶¶ 43 and 44, pp. 12 and 13.  


�  Decision No. R17-0597-I, ¶ I.B.15, page 5.  Had any Intervenors filed a joint SOP, the limit was 30 pages with the same exclusions, but none of the intervenors filed a joint SOP.  


�  Tr. Vol. 1, 11/07/2017, p. 52 and 53; Tr. Vol. 3, 11/09/2017, p. 165.


� The Staff’s SOP did not address this legal issue.  


�  Motion to Reopen, pp. 1 and 3. 


�  See Decision No. R17-0687-I (mailed on August 18, 2017), which scheduled the two public comment hearings.


�  Citation to Hearing Exhibits that contain testimony is to Hearing Exhibit number at page.  Thus, for example, citation to the direct testimony of Ms. Jennifer Ries at pages 10 and 11 is:  Hearing Exhibit 101, pp. 10-11.  


� Ms. Reis is employed by Atmos as the Vice President of Rates and Regulatory Affairs for the �Colorado-Kansas Division.  Ms. Reis’ direct testimony is Hearing Exhibit 101, and her rebuttal testimony is Hearing Exhibit 108.  Ms. Reis also testified in support of Hearing Exhibit 502, the Partial Stipulation and Settlement Agreement between Atmos and Staff.


�  Mr. McDill is employed by Atmos as the Vice President, Pipeline Safety.  Mr. McDill’s direct testimony is Hearing Exhibit 102.  Mr. McDill did not present rebuttal testimony and attachments.  


� Mr. Paige is employed by Atmos as the Manager, Engineering Services for the Colorado-Kansas Division.  Mr. Paige’s direct testimony is Hearing Exhibit No. 103, and his rebuttal testimony is Hearing Exhibit 109.  His attachments CLP-4C, CLP-5C, and CLP-6C to Hearing Exhibit 103 are Confidential.  


� Mr. Geiger is employed by Atmos as the Senior Rate Analyst for the Colorado-Kansas Division.  Mr. Geiger’s direct testimony is Hearing Exhibit 104, and his rebuttal testimony is Hearing Exhibit 110.  The Parties waived cross-examination of his direct and rebuttal testimonies.  Mr. Geiger also testified in support of Hearing Exhibit 501, the Partial Stipulation and Settlement Agreement between Atmos, EOC, and the OCC, and of Hearing Exhibit 502, the Partial Stipulation and Settlement Agreement between Atmos and Staff. 


�  Mr. D’Ascendis adopted the pre-filed direct testimony and attachments of Mr. Robert B. Hevert and presented rebuttal testimony.  Mr. D’Ascendis is a Director of Scott Madden, Inc.  His direct testimony is Hearing Exhibit 105, and his rebuttal testimony is Hearing Exhibit 111.  


�  Mr. Schneider is employed by Atmos as the Director of Accounting Services and Shared Services.  Mr. Schneider’s direct testimony is Hearing Exhibit 106.  Mr. Schneider did not present rebuttal testimony and attachments.  The Parties waived cross-examination of his direct testimony.  


�  Mr. Christian is employed by Atmos as the Director of Rates and Regulatory Affairs (Shared Services).  Mr. Christian’s direct testimony is Hearing Exhibit 107, and his rebuttal testimony is Hearing Exhibit 112.  


�  Dr. England is an Economist and is employed by the OCC.  Dr. England’s answer testimony is Hearing Exhibit 200.  His cross-answer testimony is Hearing Exhibit 202.


�  Mr. Fernandez is a Financial Analyst and is employed by the OCC.  Mr. Fernandez’s answer testimony is Hearing Exhibit 201.  A portion of Mr. Fernandez’s answer testimony is Confidential Hearing Exhibit 201C.  


� Ms. McGee is a Rate/Financial Analyst and is employed by the Commission.  Ms. McGee’s answer testimony is Hearing Exhibit 401.  


� Mr. Peuquet is a Senior Economist and is employed by the Commission.  Mr. Peuquet’s answer testimony is Hearing Exhibit 402.  Mr. Peuquet’s attachments JJP-3C, JJP-7C, and LLP-17C are confidential.


�  Ms. Sigalla is a Senior Economist and is employed by the Commission.  Ms. Sigalla’s answer testimony is Hearing Exhibit 403.  The parties waived cross-examination of Ms. Sigalla’s answer testimony.  


�  Ms. Ramos is employed by the Commission as a Professional Engineer in the Energy Section and as a Lead Design Inspector in the Pipeline Safety Program.  Ms. Ramos’ answer testimony is Hearing Exhibit No. 404.  


�  Mr. Arnold is the Executive Director of EOC.  Mr. Arnold’s answer testimony is Hearing Exhibit 301.  Mr. Arnold also testified in support of Hearing Exhibit 501, the Partial Stipulation and Settlement Agreement between Atmos, EOC, and the OCC.  


�  Hearing Exhibit 200 was admitted, although pursuant to stipulation between Atmos and the OCC a portion of Dr. England’s testimony was stricken at page 56, line 7 through page 59, line 2.  See Tr. Vol. 3, 11/09/2017, pp. 38-39.  


�  Hearing Exhibit 510 was rejected, and Hearing Exhibit 522 was marked but not offered.    


�  Staff’s Notice at p. 1.  The Tax Cuts and Jobs Act (TCJA) was signed by President Trump on December 22, 2017, and will become effective on January 1, 2018.  


�  Staff’s Notice at p. 2. (Footnote omitted)  The ALJ  understands that the TCJA is over 400 pages long, and concludes that it is very likely that the full impact of the TCJA on Atmos extends far beyond merely changing the corporate tax rate to 21 percent.  


�  Rule 1503 of the Rules of Practice and Procedure, 4 CCR 723-1, states only that:  “At any time during a proceeding, the Commission may order the filing of written briefs or statements of position.”    


� OCC Motion to Reopen at ¶ 3 page 2.


�  The ALJ is confident that the Commission will find a fair process , in a future proceeding, to address the impacts of the new TCJA on Atmos’ rates, once all of its impacts are evaluated and known.  


�  See Hearing Exhibit 513.  


�  The settling parties in Proceeding No. 15AL-0299G included Atmos, Staff, the OCC, and EOC.  See Hearing Exhibit 513, Attachment A, p. 1.  These are the same parties as in the instant proceeding.


�  Atmos SOP, page 1; Hearing Exhibit 102, p. 1.  


�  Atmos SOP, page 8; Hearing Exhibit 103, pp. 7 – 9; Tr. Vol. 1, 11/07/2017, pp. 187 –188. 


�  Atmos SOP, page 9; Hearing Exhibit 103, p. 15; Tr. Vol. 1, 11/7/2017, pp. 187 – 188.


�  Atmos SOP, pp. 2-3; Hearing Exhibit 101, p. 17.  


�  Staff Corrected SOP, p. 22; Hearing Exhibit 404, p. 17.  


�  As the source of these four criteria, Ms. Ramos relied upon Decision No. C95-248, ¶ 2.B.3, page 5, in Docket No. 93I-702E (mailed March 17, 1995), In the Investigation of Electric Cost Adjustment Clauses for Regulated Utilities.  


�  Hearing Exhibit 404, p. 17.  


�  OCC SOP, p. 5; Hearing Exhibit 200, Attachment SEE-8.  


�  OCC SOP, pp. 6-7.  


�  See Hearing Exhibit 200, pp. 28-29; although the OCC does not pursue this argument in its SOP.  


�  OCC SOP, p. 8.  


�  Hearing Exhibit 103, pp. 9, 12, and 13; see also Attachment CLP-3.


�  Staff Corrected SOP, pp. 23-24. 


�  Hearing Exhibit 103, Confidential Attachment CLP-6.  


�  Staff Corrected SOP, pp. 23-24.  


�  Atmos SOP, pp. 14-17.  See Decision No. C95-348, ¶ II.B.2, pp. 5-6, in Docket No. 93I-701G.


�  See also Re Mountain States Telephone and Telegraph Company, Decision No. C86-1529 (mailed on November 10, 1986), Application No. 37739, in which the Commission applied the three-pronged test and rejected a cost adjustment clause for a telecommunications provider.


�  See e.g. Decision No. 91290, pp. 6-7 (mailed on September 13, 1977) in Case No. 5700 which approved Public Service’s FCA clause; and Decision No. C78-414, p. 6 (April 5, 1978), which approved the filing of GCA clauses for Colorado natural gas local distribution companies.  The only Commission decision since 1995, of which the ALJ is aware, that mentioned the four criteria advocated by Staff is Decision No. R11-0297 in Docket �No. 10A-916G, pp. 11-13 (mailed on March 18, 2011), a gas utility asset transfer application, where the ALJ cited the four criteria from Decision No. C95-0248 in Docket No. 93I-702E, but found that: “The record does not disclose that the costs of these projects are outpacing the general rate of inflation or are volatile to any degree.”  Id. ¶ 40, p. 12.  That ALJ nevertheless approved a Capital Expenditure Rider for Colorado Natural Gas, Inc.


�  See Decision No. C10-1119, pp. 8-11 (mailed November 9, 2010) in Docket No. 09AL-837E. 


� Cf. History of Colorado Energy Industry Regulatory Incentives, Schmitz Consulting, LLC, Section 4, pp. 9-17 (June 30, 2008); filed in Docket No. 08I-113EG.  Dr. Gary Schmitz is a former chief economist at the Commission.    


�  Atmos SOP, pp. 11-12.  


�  OCC SOP, pp. 11-12.  


�  Atmos SOP, pp. 17-18.  


�  Tr. Vol. 2, 11/8/2017, pp. 237 –239.  


�  Atmos SOP, pp. 18-21.  See Hearing Exhibit 107, pp. 22 through 28.  Mr. Christian also testified that Atmos removed from its rate base all SSIR investment through March 2017, because investment in those projects was recovered during the test year outside of base rates through the SSIR.  Id., p. 26.  


�  Staff Corrected SOP, pp. 2-4.  See Hearing Exhibit 514, p. 12.  In Decision No. C13-1346, the Commission allowed year-end rate base, because average rate base did not sufficiently account for significant capital expenditures (approximately $52 million) made by Public Service outside the test year.  


�  OCC SOP, pp. 24-26.  


� Atmos also argues the same erroneous legal conclusion that past Commission decisions constitute binding legal precedent.  For example, Mr. Christian’s rebuttal testimony repeatedly discusses “Commission precedent” in support of his positions.  See e.g. Hearing Exhibit 112, pp. 32 and 33; Atmos’ SOP, pp. 16, 43, and 46.  


�  See Hearing Exhibit 107, pp. 10 and 11; Hearing Exhibit 112, p. 27, and Attachment JTC-11.  


�  Hearing Exhibit 112, p. 23.    


�  Hearing Exhibit 107, p. 42.  The calculation that supports Atmos’ proposed depreciation expense and pro forma adjustment is summarized on Hearing Exhibit 107, Attachment JTC-5, Schedule 6.  Atmos did remove from depreciation expense the test year amounts related to the SSIR projects.  


�  Staff Corrected SOP, p. 1.  See Hearing Exhibit 401, p. 23, Table BAM-1; Tr. Vol. 2, 11/08/2017, pp. 129 – 130. 


�  OCC SOP, p. 3; in its SOP, the OCC does not argue the merits of its proposed depreciation adjustment.  But see Hearing Exhibit 200, p. 23.


�  Hearing Exhibit 514, p. 6; Decision No. C93-1346 in Proceeding No. 93S-001EG.  The ALJ finds that the Commission’s findings on the historical test year and pro forma adjustments are well reasoned and persuasive.  


�  Hearing Exhibit 112, pp. 33-34.  


�  Staff Corrected SOP, pp. 4-6.  The OCC’s SOP does not address this issue about the prepaid pension asset in rate base.  


�  Atmos SOP, pp. 22-25 and 29-30.  


�  Atmos SOP, pp. 29-30.  Hearing Exhibit 403, p. 11.  


�  Hearing Exhibit 112, pp. 50-51.  


�  Decision No. R13-1307, ¶¶ 208-210 pp. 72 and 73 (Hearing Exhibit 524), affirmed by Decision �No. C13-1568, ¶¶ 71-74 and 79-82 pp. 23-26 (Hearing Exhibit 516) in Proceeding No. 12AL-1268G.  The ALJ finds that the ALJ’s findings on the prepaid pension asset in Decision No. R13-1307 are well reasoned and persuasive.  


�  Atmos SOP, pp. 33-34.  


�  OCC’s SOP, pp. 27-28.  


�  Decision No. R13-1307, ¶¶ 486-488 pp. 143 and 144 in Proceeding No. 12AL-1268G (Hearing �Exhibit 524).  


�  Decision No. C13-1568, ¶ 86 pp. 26-27 (Hearing Exhibit 516).  Proceeding No. 12AL-1268G is �the only rate case of which the ALJ is aware to litigate this issue fully.  The ALJ concludes that the findings of ALJ Jennings-Fader and the Commission on the Gas Storage Inventory issue are well reasoned and persuasive.  


�  Hearing Exhibit 112, pp. 48-50.  


�  Atmos SOP, pp. 25-27.  


�  Staff’s Corrected SOP, pp. 28-29; see Tr. Vol 2, pp. 130-132.  


�  OCC’s SOP, pp. 27-28.  See Hearing Exhibit 200, pp. 53-54.  


�  Decision No. R13-1307, ¶ 448 pp. 133 and 134 in Proceeding No. 12AL-1268G (Hearing Exhibit 524); affirmed by Decision No. C13-1568, ¶¶ 67-70 pp. 22-23 (Hearing Exhibit 516).  The ALJ finds that ALJ Jennings-Fader’s finding on this point is well reasoned and persuasive.  


�  Atmos SOP, pp. 27-28; Hearing Exhibit 112, p. 57.  


�  Staff’s Corrected SOP, pp. 14-5; Hearing Exhibit 402, p. 6.  


�  OCC SOP, p. 4; Hearing Exhibit 200, pp. 46-50.  


�  Atmos SOP, pp. 34-36; Hearing Exhibit 104, pp. 1 and 6.  


�  Staff’s Corrected SOP, pp. 15-18; Hearing Exhibit 402, p. 6.  


�  Atmos SOP, pp. 35-36; Hearing Exhibit 110, pp. 6-7.  


�  OCC SOP, pp. 28-32.  The OCC’s correction to Atmos’ methodology would add $146,973 to test year revenues and decrease Atmos’ revenue requirement, and the revenue deficiency, by the same amount.  Hearing Exhibit 200, pp. 54-56.


�  Atmos SOP, p. 35; Hearing Exhibit 110, p. 7.  


�  Staff’s Corrected SOP, pp. 16-17; Hearing Exhibit 402, pp. 80-81, Table JJP-13.  


�  Tr. Vol. 3, 11/09/2017, p. 46.  See Hearing Exhibit 202, p. 5; Hearing Exhibit 402, p. 42.  


�  Atmos SOP, p. 36.


�  Id., p. 36


�    Id., p. 37


�    Id., p. 38


�  Atmos SOP, p. 39


�  Id., p. 39


�  Id., p. 40


�  Atmos SOP, p. 41


�  Hearing Exhibit 512; Tr. Vol. 2, 11/08/2017, pp. 16 – 17, 175.  This calculation includes counting the Consumers Energy Company case in Michigan as a litigated case, which is clear from the decision.  Hearing Exhibit 521, Case No. U-18124, In the Matter of the Application of Consumers Energy Company for Authority to Increase its Rates for the Distribution of natural Gas and for Other Relief (July 31, 2017).


�  Tr. Vol. 1, 11/07/2017, p. 198.


�  Hearing Exhibit 201, pp. 40 – 42.  


�  Hearing Exhibit 201, p. 43 (claiming the Commission has used the Proceeding No. 12AL-1268G model or variations thereof for the past five years).


�  Hearing Exhibit 201, p. 51.  


�  Hearing Exhibit 105, p. 32.  


�  Hearing Exhibit 201, p., 45. 


�  Hearing Exhibit 111, p. 35.  


�  Hearing Exhibit 111, Table DWD-3.  


�  Hearing Exhibit 111, Table DWD-3.  


�  Tr. Vol. 1, 11/07/2017, pp. 225 – 226.  


�  Hearing Exhibit 105, p. 20.  


�  In years when Colorado and New York had authorized returns for natural gas distribution cases, Colorado awarded ROEs 50 (2016) and 52 (2014) basis points higher than those awarded in New York.  Colorado and the District of Columbia have not had a year when both authorized an ROE for a natural gas distribution company since 2014.  


�  Hearing Exhibit 111, p. 39.


�  Tr. Vol. 2, 11/08/2017. p. 203.


�  Hearing Exhibit 105, p.22.


� Decision No. R13-1307, Proceeding No. 12AL-1268G, ¶ 313.  The Commission affirmed the ALJ regarding the Company’s authorized ROE by Decision Nos. C13-1568 (mailed December 23, 2013) and �C14-0152 (mailed February 10, 2014) in Proceeding No. 12AL-1268G. 


�  Decision No. C14-1504 (mailed December 22, 2014) in Proceeding No. 14AL-0393E.  


�  The Commission upheld the ALJ regarding the Company’s authorized ROE in Decision No. C16-0123 (mailed January 27, 2016).  


�  Hearing Exhibit 402, p. 12.  


�  Hearing Exhibit 111, Table DWD-3.  


�  Hearing Exhibit 402, p.45.


�  Tr. Vol. 1, 11/07/2017, p. 208. 


�  Hearing Exhibit 112. P. 44.  


�  Hearing Exhibit 107, p. 45.


�  Id. 


�  Id.


�  Hearing Exhibit 402, p. 74; citing Mr. Christian’s Direct testimony (Hearing Exhibit 107, p. 45).


�  Id at pp. 75 and 76.


�  Hearing Exhibit 401, p. 6, Hearing Exhibit 402, p. 6, l. 7.


�  Tr. Vol. 2, 11/08/2017, p. 191.  


�  Hearing Exhibit 107, p. 43.


�  Id.  


�  Atmos SOP, p. 44.  


�  Peoples Nat. Gas Div. of N. Nat. Gas Co. v. Public Utilities Comm’n., 567 P.2d 377, 379 (Colo. 1977).


�  Hearing Exhibit 402, p. 72.


�  Id.


�  OCC SOP, p. 19.


�  Hearing Exhibit 201, p. 89.  


�  OCC SOP, p. 19.


�  See Decision No. C16-1140 (Mailed December 19, 2016), ¶ 79, in Proceeding No. 16AL-0326E.  Of course, this decision follows the Supreme Court’s decision in the Peoples Natural Gas case cited above.


�  OCC SOP, p. 20.


�  Hearing Exhibit 502, p. 6.  


�  See Tr. Vol. 1, 11/07/2017, pp. 14 through 38; and pp. 39 through 42, respectively.


�  Hearing Exhibit 502, p. 3, and Attachment 1.  


�  Hearing Exhibit 502, p. 3, and Attachment 2.  


�  Hearing Exhibit 502, p. 3, and Attachment 1.  


�  Hearing Exhibit 502, p. 3; see Hearing Exhibit 104, pp. 16-17.  


�  Hearing Exhibit 501, pp. 2 and 3.  


�  See Tr. Vol. 1, 11/07/2017, pp. 15 – 38; pp. 44 – 54; and Tr. Vol. 3 11/9/2017, pp. 39-41, respectively.


�  Hearing Exhibit 501, p. 6.  


�  Atmos treats the Small Commercial and Commercial classes as one customer class, and they currently have the same S&F charges and volumetric rates.  Tr. Vol. 1, 11/07/2017, pp. 32-34, 37.  


�  Tr. Vol. 1, 11/07/2017, pp. 37-38.  


�  Tr. Vol. 1, 11/07/2017, pp. 27-28 and pp. 34-35. 


�  The ALJ appreciates the arguments of those who addressed this issue and has considered the arguments carefully.


�  Atmos SOP, pp. 48-50.  


�  OCC SOP, pp. 33-34.  


�  Partial Stipulation ¶ 16 p. 5.


�  Hearing Exhibit 106 and Attachment JLS-1.  
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