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I. BY THE COMMISSION

A. Statement
1. By this Decision, we deny the motion filed by the Regional Transportation District (RTD) on November 12, 2018, which seeks to modify our prior decision requiring flagging personnel at this Gold Line (G-Line) crossing.

B. Background

2. On June 6, 2016, the Public Utilities Commission of the State of Colorado (Commission or PUC) issued decisions in 14 G-Line proceedings.  Those decisions required safety personnel (flaggers) at G-Line crossings “when any train, either commuter rail train or freight rail train, uses the crossing.”
  

3. On February 8, 2017, RTD filed motions in some but not all G-Line proceedings.  The February 2017 motions requested that the Commission alter its June 2016 decisions in order to only require flaggers when a commuter rail train (rather than a freight train) uses the G-Line crossings.

4. On March 17, 2017, the Commission issued decisions denying the February 2017 motions due to the public safety issues occurring at the A-Line crossings, noting that the A-Line and G-Line crossings utilize identical wireless technology.

5. On April 25, 2018, the Commission denied RTD’s request to waive the Commission’s requirement that PUC Staff verify G-Line crossings as complete and operational before it will consider ordering flagger removal.  The denial was motivated in part by conflicting evidence and testimony about crossing safety.  The Commission reiterated that flaggers would be removed on a crossing-by-crossing basis as each crossing successfully completes field verification and after a Federal Railroad Administration (FRA)-approved crossing attendant demobilization plan for each crossing has been filed with the Commission.

6. On November 12, 2018, RTD filed motions in the G-Line proceedings and once again requested that the Commission alter its June 2016 decisions so as to require flaggers only when a commuter rail train (rather than a freight train) uses the G-Line crossings.  

7. The November 2018 motions present no additional evidence that the G-Line crossings are operating correctly, are safer than they were when the Commission last addressed this request, or that crossing safety would be unaffected by granting this renewed request.  Instead, the motions assert that freight crossings use “traditional equipment which is universally accepted and in use across the rail industry and has been in service on the RTD G[]Line for several years.”
  

8. The motions also argue that RTD has certified the A-Line crossings as “complete and operating in a correct and safe manner in accordance with the design and operational parameters approved by the Commission,”
 and that the issues on the A-Line that concerned the Commission (and led to the flagging orders in the first place) “have been resolved.”

9. On November 15, 2018, the FRA sent to RTD a letter strongly questioning the safety and operational compliance of both the A-Line and the G-Line.  This letter was posted to the Eagle Project’s public FRA docket on November 26, 2018.  RTD did not file the letter into any of the G-Line proceedings.

In the letter, the FRA asserts that the A-Line’s continuing level of noncompliance with the FRA’s regulations is “unacceptable.”  The letter references A-Line crossings where warning times are outside the FRA’s requirements 20 to 30 percent of the time.  The G-Line fared little better — the letter observes that on average, warning times on G-Line crossings are outside of the FRA’s acceptable range of 18 percent of the time.  Five G-Line crossings are outside the acceptable warning range over 20 percent of the time.  The letter observes that despite the FRA’s efforts over the past two years to correct “critical safety issues” with the project, RTD has not made substantial progress toward that goal.  As a result, the FRA requested that within 30 days of receiving the letter RTD develop and submit a plan and schedule to bring the grade crossing warning systems on the A-, B-, and G-Line into compliance within one year.  

10. The FRA warned that failure to submit an acceptable action plan within 30 days may lead to enhanced enforcement, modification of RTD’s existing waiver, or even revocation of RTD’s existing waiver.  RTD responded with a letter to the FRA requesting a meeting to discuss these important issues.

11. RTD and its attorneys should have informed this Commission as to the FRA’s  changed position, but did not.
C. Findings and Conclusions

12. RTD proposes to modify our earlier decisions that mandate flaggers at G-Line crossings when any train is using the crossing.  This is not the first time RTD has sought this relief, yet RTD’s motions fail to demonstrate that it is in the public interest to reduce the time that safety flaggers are at G-Line crossings.

13. As it stands, after holding hearings, evaluating evidence, and considering RTD’s arguments, the Commission decided, first in 2016 and again in 2017, that it was in the public interest to require flaggers at G-Line crossings.  Those decisions were not made lightly.  They were based on the extensive evidence in the record and are the product of considerable analysis.

14. To modify such a decision, RTD must point to new evidence or argument that convinces this Commission that the modification, rather than the well-considered prior decision, is in the public interest.  Particularly in extensive proceedings such as these, the Commission is unlikely to be moved by motions that do little more than make a demand for relief.  
15. In this particular instance, RTD’s motions fail to highlight any new evidence or to put forth any substantial argument as to why safety at the G-Line crossings is unaffected by reducing the time that flaggers are at the crossings.  In short, the motions put forth conclusions but fail to meaningfully explain how and why the Commission should reach those same conclusions.  So, we deny RTD’s motions.

16. RTD’s motions fail to explain how an order from this Commission to allow RTD to withdraw flaggers from freight operations would affect the continuing order to have flaggers present for light rail operations.

17. RTD’s motions fail to inform this Commission how the presence or absence of these flaggers might impact the wireless warning system and the wait times and the pending issues at the FRA.

18. Additionally, we are concerned by the recent developments at the FRA.  This Commission’s objective is to ensure that the A-Line and G-Line are safe and functioning properly as soon as practicable.  To that end, we conclude that a status conference to discuss how RTD and Denver Transit Partners plan to move these projects forward is warranted.  This conference shall be scheduled once FRA has addressed RTD’s compliance plan, or February 1, 2019, whichever is earliest.  
II. ORDER

A. The Commission Orders That:

1. The 14 motions for permission to amend our prior decisions that were filed by the Regional Transportation District (RTD) on November 12, 2018, are denied.

2. The Commission takes administrative notice of the November 15, 2018 letter to RTD from the Federal Railroad Administration (FRA), as well as the “Response to Inspection Report” filed into the Eagle Project’s FRA docket on November 9, 2018.

3. RTD shall serve this Decision on Denver Transit Partners (DTP).

4. RTD shall file a motion requesting a status conference once it has a tentative solution to the concerns the FRA raised in the above-referenced letter dated November 15, 2018.  Before the status conference, RTD shall confer with DTP and be prepared to discuss how the two organizations intend to move these projects forward in a safe and timely manner.

5. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Decision.

6. This Decision is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 12, 2018.
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� See Decision No. C16-0533 issued June 16, 2016.


� See, e.g., Proceeding No. 14A-0124R, Decision No. C16-0483 (June 6, 2016) at ¶ 16.


� See, e.g., Proceeding No. 13A-0810R, Decision No. C17-0202 (March 17, 2017).


� See, e.g., Proceeding No. 12A-900R et. al., Decision No. C18-0281 (mailed April 25, 2018) at ¶ 121.


� RTD Motion at p. 2 ¶ 4.


� Id. at p. 2 ¶ 3.


� Id. 


� In the future, RTD would be well-advised to file sworn affidavits with pleadings of this type, preferably signed by the chairman of the RTD board and or engineers.  Conclusory statements by general counsel for RTD on matters of critical safety operations have little to no value.
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