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I. BY THE COMMISSION

A. Statement

1. On October 15, 2018, NE Colorado Cellular, Inc., doing business as Viaero Wireless (Viaero or Applicant) filed an application requesting designation as an Eligible Telecommunications Carrier (ETC) in the State of Colorado in certain geographic territories for the purpose of receiving federal Connect America Fund Phase II (CAF II) funding (Application).  Viaero filed a Motion for Waiver of Commission Rules (Motion for Waiver) contemporaneous with filing its Application. 
2. Through this Decision, we grant, in part, the Motion for Waiver, and grant the application, with conditions, consistent with the discussion below.  
B. Application Filing

2. On October 15, 2018, Viaero filed the above-captioned proceeding with the Commission.  Applicant seeks designation as an ETC in the State of Colorado for the purpose of receiving federal CAF II funding.  

3. Contemporaneous with its Application, on October 15, 2018, Viaero filed a Motion for Waiver of Commission Rules 4 Code of Colorado Regulations (CCR) § 2187(d)(II), 2187(d)(III), 2187(d)(X), and 2187(d)(XI), of the Rules Regulating Telecommunications Services and Providers of Telecommunications Services.  
4. On October 15, 2018, the Commission issued the Notice of Application Filed, giving notice of the filing of the Application and setting a period of 30 days after date of notice for interested persons to intervene.

5. On October 18, 2018, Staff issued a Deficiency Letter to Viaero.
6. On October 19, 2018, Viaero filed a supplement to its application.
7. No interventions were filed in response to the Application.
8. Rule 2187(d)(II), 4 CCR 723-2, requires that an ETC application must include a description of the service area for which an applicant seeks designation as an ETC either by metes and bounds or the underlying carrier’s exchange area map.  In its Motion for Waiver of Rule 2187(d)(II), filed on October 15, 2018, Viaero stated that:  (1) the new territories it is seeking designation as an ETC generally are not contained within any incumbent provider’s wire centers but rather correspond to census block groups and used by the Federal Communications Commission (FCC) in its CAF II auctions; (2) it would be expensive and burdensome to describe these new areas with metes and bounds descriptions;  and (3) the new territories are defined with maps of census block groups available from the United States Census Bureau.  Viaero proposed that the Commission allow instead a service area description comprised of a list of census block groups.
  Viaero included this information as Attachment 1 and Attachment 2 of its supplemental filing to its Application.

9. Rule 2187(d)(III), 4 CCR 723-2, requires the Applicant to demonstrate that it meets the requirements of 47 Code of Federal Regulations (C.F.R.) § 54.201(d) and § 54.202.  In its Motion for Waiver, Viaero states that the FCC eliminated the requirements to file a five-year build out plan under 47 C.F.R. and § 54.202(a)(1)(ii), consumer protection and customer service standards under 47 C.F.R. and § 54.202(a)(3) for applicants seeking ETC designation from the FCC for the purpose of CAF eligibility.  Viaero stated for CAF recipients, the FCC “adopted more specific measures to track deployment, including annual reporting of service to geocoded locations and certification of compliance with benchmark milestones.”
  Further, Viaero states the FCC “also eliminated, for all CAF recipients, the annual reporting obligations associated with both the five-year improvement plan and the consumer protection certification, after determining that such obligations were no longer essential to the Commission’s ability to monitor the ETC use of support for its intended purpose.”
  

10. Rule 47 C.F.R. § 54.202(b) requires that an ETC designation serves the public interest.  Viaero states that the FCC eliminated the public interest demonstration because the CAF II bidders demonstrated their ability to efficiently offer service through the competitive bidding process and therefore did not need to provide additional specific evidence in their petitions for ETC designations.
  Viaero states that designating Viaero in the additional areas is in the public interest because Viaero will receive CAF II funding to build facilities in unserved areas of Colorado.  Further, Viaero’s acceptance of CAF II funding will further Colorado’s policy of providing universal access to broadband service.

11. Rule 2187(d)(X), 4 CCR 723-2, requires an applicant to satisfy consumer protection and service quality standards.  Viaero states that, if the Commission grants Viaero’s wavier of consumer protection and customer service standards under 47 C.F.R § 54.202(a)(3), it should likewise waive the similar requirements of this rule.  However, in the Settlement Agreement
 that resulted in Viaero’s ETC designation in 2008, Viaero agreed to comply with the Consumer Code for Wireless Service.  Therefore, notwithstanding its request for a waiver of this rule, Viaero commits it will continue to adhere with the Cellular Telecommunications and Internet Association’s (CTIA) Consumer Code for Wireless Service. 

12. Rule 2187(d)(XI), 4 CCR 723-2, requires a two-year build-out plan demonstrating how high-cost universal service support will be used to improve coverage and service quality.  Viaero states that the FCC waived the requirement for a five-year build out plan for CAF II bidders, and seeks a waiver for the same reasons the FCC waived the requirement.  Viaero provided a two-year build out plan as Exhibit D to its Application.

C. Applicable Federal Law and Discussion

13. In its Application, Viaero requests that the Commission designate it an ETC in certain geographic territories, pursuant to 47 U.S.C § 214(e) and Rule 2187 of the Rules Regulating Telecommunications Services and Providers of Telecommunications Services, 4 CCR 723-2, for the purpose to become eligible to receive federal CAF II funding in Colorado.
14. In accordance with the FCC’s Universal Service Report and Order, 12 FCC Rcd. 8776 (1997), issued on May 8, 1997 implementing the Communications Act of 1934, as amended by the Telecommunications Act of 1996 (Federal Act), only ETCs designated by a state public utilities commission shall receive federal universal service support.

15. In order to be designated as a federal ETC under the Federal Act, a carrier must: 
(1) be a common carrier; (2) demonstrate an intent and ability to provision the supported services set forth in 47 C.F.R. § 54.101(a) throughout its designated service areas; and (3) demonstrate an intent and ability to advertise its universal service offerings and the charges thereof, using media of general distribution.  47 U.S.C. § 214(e)

16. In accordance with 47 C.F.R. § 54.101(a), a provider receiving designation as an ETC must provide:
a.
eligible voice grade access to the public switched telephone network or its functional equivalent;

b.
local usage;

c.
access to emergency services; 

d.
toll-limitation for qualifying low-income consumers; and,

e.
broadband internet access services capable of transmitting and receiving data, excluding dial-up service.

17. The FCC modified ETC requirements through its modernization of its universal service support programs issued in October 2011 and informally called the “USF/ICC Transformation Order”.  Through the USF/ICC Transformation Order, the FCC expanded the public interest obligations for ETC to deploy infrastructure that can provide broadband service in addition to voice service.

18. On July 24, 2018, the FCC conducted an auction (Auction 903) where Viaero was a winning bidder.  As a Phase II support recipient, Viaero must:

a.
Offer one voice and one broadband service meeting the relevant service requirements in a specific timeframe:

i.
40% of the number of locations in Colorado by end of the third year of support;

ii.
20% in each subsequent year;

iii.
100% by end of the sixth year.

b.
File annual reports with Universal Service Administrative Company (USAC) and build-out milestone certifications and data on locations where service is available;

c.
Offer at least one broadband and voice service at rates that are reasonably comparable to the rates for similar service in urban areas.

19. Viaero seeks designation as an ETC in the additional areas in the State of Colorado solely to become eligible to receive federal CAF II funding.  Viaero received ETC and Eligible Provider (EP) designation by this Commission in Decision Nos. R01-1298 and 
R08-0523
 approving the Settlement and Stipulation Agreements.  

20. Viaero was a winning bidder in the CAF II Auction.  The auction was conducted on a census block group basis.  The FCC requires winning bidders to be designated as an ETC in all the census blocks it will receive funding.

21. Viaero was awarded and is eligible for CAF II funding for census blocks that lie within 33 wire centers in Colorado and 2 census blocks that do not fall within a wire center.  Viaero is already an ETC/EP provider in 32 of those wire centers as listed in Attachment 2.  Therefore, it only needs to expand its ETC designation to those areas listed in Attachment 1.    Viaero is requesting any additional ETC designation to be on a census block basis in order to receive CAF II funding.  
D. Findings and Conclusions
22. Viaero has undertaken substantial obligations through the Stipulation to benefit the public interest.  Viaero has ultimately complied with and continues to be in compliance with applicable requirements of the Stipulation and Commission rules in order to retain its ETC status as evidenced through the annual FCC ETC Certification requirement.  

23. By virtue of its operation in Colorado, Viaero has amply demonstrated its capability and commitment to offer and advertise supported service to consumers in Colorado, and it has committed to do so in the new ETC service area if designated.

24. The Applicant meets all of the criteria pursuant to 47 U.S.C. § 214(e) to be designated as an ETC and become eligible to receive CAF II support.
25. The Application is granted, with the ETC designation granted by this Decision subject to the following conditions:  
a.
Viaero’s new expanded service area will be defined on a census block basis pursuant to Attachment 1.  
b.
Throughout the duration of its ETC designation, Viaero shall file copies of annual filings required by the FCC covering the specific census blocks listed in Attachments 1 and 2 awarded by the FCC in the CAF II auction including any reports filed with the Universal Service Administration Company (USAC).  The annual reports shall include the build-out milestone certifications as well as data on the location where service is available.

c.
Viaero shall file in this proceeding any plans it intends to offer and receive CAF II support including its Lifeline plan at least 20 days prior to offering such plans to the public.    

d.
Any new or modifications to the initial calling plans must be filed in this proceeding 20 days before the new or modified plans go into effect.

26. Consistent with the discussion above, and for the purposes of this Proceeding only, Viaero is granted a waiver from Rule 2187(d)(II), and is not required to describe its service area using metes and bounds. Viaero may describe its service area eligible for CAF II support using census block groups, pursuant to Attachments 1 and 2 to this Decision.   

27. For purposes of this Proceeding only, we grant, in part, Viaero’s requested waiver from Rule 2187(d)(III), that requires the applicant demonstrate it meets the requirements in 47 C.F.R. §§ 54.201(d) and 54.202. Viaero is required to file the same CAF-II related reporting made at the FCC or with the Universal Service Administrative Company (USAC) in this proceeding. 

28. Viaero also seeks a waiver of Rule 2187(d)(X) that requires an applicant to demonstrate it will satisfy consumer protection and service quality standards.  The applicant may satisfy this requirement if it commits to comply with the CTIA’s Consumer Code for wireless providers.  In Viaero’s 2008 Settlement Agreement, Viaero commits to adhere to the Consumer Code and Viaero stated it would continue to adhere to the Consumer Code. We find that Viaero meets the requirement in the Rule 2187(d)(X) requirement because it commits to continue to abide by the Consumer Code in its expanded ETC service area. The request is therefore denied as moot. 

29. Viaero also seeks waiver of Rule 2187(d)(XI), which requires a two-year 
build-out plan.  Viaero states the FCC has waived the five year build-out plan and seeks a waiver of the rule for the two-year build-out plan because the FCC adopted more specific measures to track deployment. Viaero provided a two-year build-out plan in Exhibit D with its application.  Therefore, we find that Viaero has satisfied Rule 2187(d)(XI) and the requested waiver is denied as moot. 

II. ORDER
A. The Commission Orders That:

1. The Application of NE Colorado Cellular, Inc., doing business as Viaero Wireless (Viaero) for Designation as an Eligible Telecommunications Carrier (ETC) in the State of Colorado for the purpose of receiving federal Connect America Fund Phase II (CAF II) funding is granted, subject to the following conditions:

a.
Viaero’s service area eligible for CAF II support will be defined on a census block basis pursuant to Attachments 1 and 2.  
b.
Viaero shall file the following with the Commission throughout the duration of its ETC designation, copies of annual filings in the specific census blocks awarded by the Federal Communications Commission (FCC) in the CAF II Auction and pursuant to Attachment 1 and Attachment 2 of this Decision submitted to the FCC or Universal Service Administration Company (USAC), including build-out milestone certifications and data on the location where service is available.

c.
Viaero shall file in this proceeding all plans it intends to offer and receive CAF II support including its Lifeline plan at least 20 days prior to offering such plans to the public.   
d.
Viaero shall file in this proceeding any new or modifications to offerings where it will receive CAF II support at least 20 days prior to such plans becoming effective.

2. Viaero’s request for waiver of Rule 2187(d)(II) of the Rules Regulating Telecommunications Services and Providers of Telecommunications Services, 4 Code of Colorado Regulations (CCR) 723-2, filed on October 15, 2018, is granted, in part, consistent with the discussion in this Decision.  

3. Viaero’s request for waiver of Rule 2187(d)(III), 4 CCR 723-2 (2018), filed on October 15, 2018, is granted, in part, as discussed above. 

4. Viaero shall file the annual reports filed at the FCC and USAC consistent with the discussion in this Decision.  

5. Viaero’s request for waiver of Rule 2187(d)(X) and (XI), 4 CCR 723-2, filed on October 15, 2018, is denied as moot, consistent with the discussion above.

6. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the effective date of this Decision.

7. This Decision is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
November 28, 2018.
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� Motion for Waiver, pp. 2-3.  


� Motion for Waiver at p. 3.


� Id. at p. 4.


� Motion for Waiver, pp. 3-4.  


� Decision No. R08-0523, Appendix A (Stipulation and Settlement Agreement) at p. 10, ¶ 19.


� The FCC provided further guidance on ETC designations in its ETC Report and Order issued March 17, 2005, Federal-State Joint Board on Universal Service, Report and Order, 20 FCC Rcd. 6371, 6384 (2005).


� Decision No. R01-1298 was issued in Proceeding No. 00A-315T on December 1, 2001 and Decision No. R08-0523 was issued in Proceeding No. 07A-153T on May 23, 2008.
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