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I. BY THE COMMISSION:

A. Statement
1. By this Decision we find the standards have been met for granting an application pursuant to § 40-3-104.3, C.R.S and approve the Application filed on August 16, 2018, by Public Service Company of Colorado (Public Service or Company) to provide electric service to CF&I Steel, L.P. doing business as EVRAZ NA (EVRAZ) under the terms set forth in the Electric Services Agreement Memorandum of Understanding (ESA MOU). 
2. In reaching our determination, we agree with the Company that we should consider the Application as a whole and that any effort to change the terms of the ESA MOU or the Application could result in the need for the parties to re-negotiate and therefore jeopardize the ability of local and state governmental agencies and Public Service to retain EVRAZ in Colorado. Accordingly, we approve the ESA MOU without change and we approve the Application with the changes proposed by Public Service, discussed below, regarding treatment of statutory contract revenues in a future earnings test and requirements for reporting of the results of the statutory contract. 
B. Procedural Background

3. Public Service filed the Application on August 16, 2018, with supporting pre-filed direct testimony of Alice K. Jackson, President of Public Service, and of Jerry Reed, Executive Vice President for Long Products of EVRAZ, on behalf of Public Service. The ESA MOU, filed as Highly Confidential Attachment AKJ-1 to Ms. Jackson’s direct testimony, sets forth the terms by which Public Service provides electric service to EVRAZ.
4. By Decision No. C18-0727-I, issued August 24, 2018, we set the Application for hearing on September 25, 2018, before the Commission en banc.
 We established as parties: Public Service, EVRAZ, Staff of the Colorado Public Utilities Commission (Staff), the Colorado Office of Consumer Counsel (OCC), the Colorado Energy Office (CEO), the Colorado Energy Consumers (CEC), and Pueblo County. We granted a Motion for Extraordinary Protection, which limited access to information related to the Application that Public Service claims to highly confidential to inspection only by the Commission, Staff, the OCC, and their attorneys. We also extended the deadline for a Commission decision by 15-days pursuant to § 40-3-104.3(1)(b), C.R.S., from September 21, 2018, to October 9, 2018.

5. The Application was deemed complete by operation of Rule 1303(c) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, on September 6, 2018.

6. On September 7, 2018 the following intervenors filed answer testimony: Staff, Pueblo County, and CEO, which also filed answer testimony of Jeff Kraft, Director of Business Funding and Incentives for the Colorado Office of Economic Development and International Trade. 

7. On September 14, 2018, Public Service filed rebuttal testimony addressing, in part, concerns raised in Staff’s answer testimony and proposing two modifications to the additional approvals originally sought in the Application.   First, with regard to reporting, Ms. Jackson proposes Public Service work with Staff to refine the content and timing of requirements for reporting on the results of the statutory contract. She requests that any report be filed under seal as highly confidential, with information available only to the Commission, Staff, OCC, and EVRAZ, and the report be required along with a rate review rather than every year. She commits Public Service to work with Staff to develop these requirements and make a compliance filing within 120 days. Second, with regard to earnings test treatment, Ms. Jackson modifies Public Service’s request to seek only a presumption that statutory contract revenues be excluded from any future earnings test, with intervenors in future rate review proceedings bearing the burden of establishing the statutory contract should be included.

8. On September 25, 2018 the Commission held a hearing. Hearing Exhibits 1 through 10, and Confidential Hearing Exhibits 1D through 4D, were offered and admitted into the evidentiary record.

9. On September 28, 2018, Public Service and EVRAZ (jointly), Staff, and CEC filed post-hearing statements of positions (SOP).

C. Discussion

10. In the Application, Public Service explains that EVRAZ operates a steel manufacturing and fabrication plant in Pueblo, Colorado, and is Public Service’s largest retail electric customer. According to Public Service, EVRAZ has indicated it will relocate its steel facilities outside of Colorado if Public Service cannot stabilize EVRAZ’s energy costs through the terms of the ESA MOU.

11. As discussed in the Application and direct testimony, the ESA MOU sets forth terms and conditions of several agreements to be executed to implement the transaction. These include: (1) the Solar Power Purchase Agreement (PPA) with a third-party developer (IPP) of the customer-sited Solar Facility (the Solar Facility is discussed below); (2) agreements addressing land leases and treatment of the Solar Facility following expiration of the PPA; (3) the assignment of portions of the PPA to a wholly-owned subsidiary or other affiliate of Public Service (Affiliate) to function as a pass-through entity for the purchase and sale of solar energy to implement the Net Energy Metering Tariff for EVRAZ; (4) an Energy Purchase Agreement (EPA) under which the Affiliate will sell solar energy from the customer-sited Solar Facility to EVRAZ at the PPA rate; and (5) the Electric Services Agreement (ESA) addressing the bundled services provided through Public Service to EVRAZ. 

12. Public Service states it is able to enter into the statutory contract because of unique circumstances. Namely, that the significant land EVRAZ owns at its Pueblo facility enabled Public Service to collaborate with EVRAZ to develop a 240 MW customer-sited solar facility located behind the customer meter (Solar Facility). Public Service explains this Solar Facility will utilize Public Service’s Net Energy Metering Tariff and provide the foundation for the ESA by defraying EVRAZ’s energy needs and providing the rate stability it desires. Public Service explains that, in addition, because of EVRAZ’s commitment to be an interruptible customer, the Solar Facility provides the system the opportunity to capture the energy and capacity value for remaining customers. 
13. In the Application, Public Service also seeks the following additional approvals: (1) approval of the Interruptible Service Option Credit (ISOC) to be extended to EVRAZ and approval for Public Service to recover payments for the credit through an adjustment clause or base rates; (2) approval for Public Service to retain net revenues accruing to Public Service from the statutory contract so long as Public Service shareholders also bear the risk that Electric Service Package revenues will not fully compensate shareholders for Public Service’s costs; (3) approval for Public Service to account for the statutory contract net revenues during the Fixed Rate Period outside of rate base, and exclude any such revenues from any earnings test in effect for the Public Service electric department in any given year in which the statutory contract is in effect; (4) approval for Public Service to enter into a PPA with the IPP in the form set forth in the filing; and (5) approval for Public Service, upon any material breach by EVRAZ or any termination of the statutory contract or other related agreement, to designate the Solar Facility as a Public Service system resource and to recover Solar Energy at the PPA Rate through the Electric Cost Adjustment or another adjustment clause.
14. On August 21, 2018, Public Service filed a Motion for Variance from Net Energy Metering Tariff (Motion for Variance). Public Service seeks this variance to implement the components of the ESA MOU under which EVRAZ will be subject to Public Service’s Net Energy Metering Tariff.
 This tariff states, in relevant part that “[n]et metering shall be, for billing purposes, the net electric consumption measured at the Company’s Service Meter.” Public Service requests a variance for the duration of the term of the ESA MOU.
D. Positions of the Parties

1. Public Service and EVRAZ
15. In their Joint Statement of Position, filed September 28, 2018, Public Service and EVRAZ request the Commission approve the ESA MOU without modification. They contend the terms and conditions of the ESA MOU insulate remaining customers from adverse impacts while giving EVRAZ the rate certainty it needs to remain in Colorado and make significant investment of hundreds of millions of dollars in its Pueblo facilities. They urge the Commission to take a holistic view of the transaction and find the ESA MOU satisfies the requirements of 
§ 40-3-104.3, C.R.S. 
16. Public Service and EVRAZ continue to support the compromise proposals put forth in Ms. Jackson’s rebuttal testimony regarding reporting on the statutory contract and earnings test treatment of statutory contract revenues.
17. Public Service and EVRAZ oppose any modification of the Solar Facility step-in rights and the ability for Public Service to designate the Solar Facility as a system resource upon EVRAZ’s material breach or default. They explain this provision is deliberately included because the IPP required Public Service’s long-term commitment to guarantee a flat PPA Rate. They counter Staff’s concern that the step-in provision presents risk to customers by suggesting the step-in right is just as likely to benefit customers by providing access low-cost solar with no land costs. Moreover, they caution modification to this term would require renegotiation of the entire transaction, with no guarantee the parties could reach agreement. Public Service and EVRAZ urge that we weigh the risks presented by the step-in rights against the potential consequence of a failed re-negotiation and find the ESA MOU in the public interest.
2. Staff 

18. Staff supports the Application and concludes that it is in the public interest. Staff does state three concerns and recommends the Commission adopt certain modifications addressing those concerns.
19. First, Staff believes the request to “pre-designate” the Solar Facility a system resource upon a default by EVRAZ transfers significant risk to ratepayers. Staff recommends we weigh the potential negative impact and consider some risk-sharing between ratepayers and shareholders. 
20. Second, although Staff agrees with Public Service that reports should be designated as highly confidential and could be provided with a Phase I rate case, Staff believes the Commission should order certain reporting requirements. Staff recommends we require Public Service to provide a separate rate case schedule showing the segregation of EVRAZ statutory contract revenues and expenses and “shadow bill”
 calculations for the Test Year and any period not previously reported. In addition, Staff recommends that in annual rider filings made after commencement of the Fixed Rate Period, we should require Public Service to provide relevant “shadow bill” calculations that impact the rider filing.
21. Third, Staff opposes granting Public Service even the presumption that the statutory net revenues be excluded from a future earnings test. Staff contends we cannot determine today that excluding the potential earnings or costs of the statutory contract from an earnings test is in the public interest. Staff also cautions that several contract components could end up impacting remaining customers, despite the insulating function of the “shadow bill.” 
3. CEC
22. CEC recommends approval of the statutory contract, but proposes modifications that it believes will mitigate potential adverse effects on remaining customers. 
23. First, CEC recommends we reject Public Service’s request to pre-designate the Solar Facility as a system resource and instead defer this consideration until a material breach or termination actually occurs. CEC suggests that, by delaying this decision, the Commission will be able to assess the capacity value of the resource based on need at that time, and compare the energy value of the resource against available resources.
24. In addition, CEC recommends we reject Public Service’s request to grant a presumption that statutory contract net revenues be excluded from any potential future earnings test, and instead defer consideration of inclusion of these revenues to a future rate case. CEC cautions that by pre-judging the exclusion of these revenues from earnings test consideration, remaining customers may be denied a share of earnings that would otherwise inure to customers.
E. Findings and Conclusions
25. Public Service is a public utility engaged in, among other things, the generation, distribution, and sale of electricity in Colorado. Public Service is a public utility as defined in 
§ 40-1-103, C.R.S., and is subject to the jurisdiction of the Commission.

26. The Application was filed pursuant to § 40-3-104.3(1)(a), C.R.S. That statute provides:

(1) (a) Upon application by any public utility providing electric, natural gas, or steam service, the commission shall authorize such public utility to provide utility services to a specific customer or potential customer by contract without reference to its tariffs on file with the commission if the commission finds that:

(I)
For contracts with a specific customer or potential customer involving electric and steam service:

(A)
The price of any such service is not below that service’s variable cost;

(B)
The customer, or potential customer has expressed its intention to decline or discontinue, or partially discontinue, service, to provide its own service, or to pursue the purchase of alternate services from another provider;

(C)
The approval of the application will not adversely affect the remaining customers of the public utility; and

(D)
The approval of the application is in the public interest.
27. Based upon the record in this Proceeding, we find the standards have been met for approving the ESA MOU pursuant to § 40-3-104.3, C.R.S. 
28. First, the Application and supporting evidence demonstrate the price Public Service will charge EVRAZ under the statutory contract will be above the Company’s variable costs. Staff, based on its analysis, concludes the statutory contract price is higher than all three of the prices provided by Public Service as estimates of the variable cost of service.

29. Second, the Application and supporting evidence demonstrate EVRAZ has expressed its intention to discontinue electric service from Public Service unless it can take service under the statutory contract. EVRAZ Executive Vice President for Long Products, Mr. Reed, testified that EVRAZ must upgrade its production facilities if the Pueblo facility is to remain viable and it will not make this investment without the prices and price certainty provided by the statutory contract.
 Likewise, Pueblo County Director of Economic Development, Mr. Christopher Markuson, testified the county is working with its local and State development partners to negotiate an incentive package that assists EVRAZ to make an expansion a reality, but cautions the proposed agreement between EVRAZ and Public Service could risk closure of the EVRAZ mill in Pueblo.
 Staff takes the position that, while it did not have time to determine the credibility of EVRAZ’s claim that it may leave, based on EVRAZ’s stated intention to leave and the contemporaneous efforts by local and state governmental entities to provide EVRAZ economic incentives to remain in the state, Staff believes the statutory requirement is satisfied.
 

30. Third, the Application and supporting evidence demonstrate that approval of the Application will not adversely affect Public Service’s remaining customers. Public Service projects a significant cost transfer through rate cases or periodic rider adjustments in the event of an EVRAZ departure over the term of the statutory contract and calculates that remaining customers will be better off if EVRAZ remains in Pueblo and takes service under the statutory contract. During the term of the statutory contract, Public Service will continue to create a monthly bill for EVRAZ, at fully allocated applicable tariff rates in compliance with § 40-3-104.3(2)(a), C.R.S., which states the utility shall utilize a fully distributed cost method in allocating costs associated with services provided under contract. Staff performed its own analysis and confirmed, across a wide range of assumptions, that remaining customers would be subject to substantially higher costs if EVRAZ were to depart the system and remaining customers will not be adversely affected by the statutory contract. Staff also confirmed that ratepayers will be insulated through the “shadow bill,” from the statutory contract both in terms of overall cost impacts and potential re-allocation of costs among rate classes.
31. Fourth, and finally, the Application and supporting evidence sufficiently demonstrate that approval of the Application is in the public interest, when considering the potential impacts and benefits to both the City and County of Pueblo and remaining customers. Several parties testified EVRAZ employs 1,000 people at a higher than average wage, representing 1.9 percent of total city employment, termination of whom would result in significant economic impact.
 The record shows Pueblo would lose $400 million in annual local economic development including wages and benefits, taxes, and business expenses.
 In addition, under the terms of the ESA MOU, EVRAZ agrees to invest $350 million in its Pueblo facilities and indicated at hearing the investment may be closer to $500 million. Finally, as noted above, both Public Service and Staff project a significant cost shift to remaining customers if EVRAZ were to leave Public Service’s system.

32. For these reasons, we find approval of the ESA MOU is in the public interest and we authorize Public Service to enter into a statutory contract with EVRAZ consistent with the terms and conditions of the ESA MOU pursuant to § 40-3-104.3(2)(a), C.R.S. 

33. In addition to our approval for Public Service to enter into a statutory contract with EVRAZ, we approve the following additional requests in the Application:
(1) 
approval of the ISOC, and approval for Public Service to recover payments for the foregoing through an adjustment clause or base rates;
(2)
approval for Public Service, consistent with § 40-3-104.3, C.R.S., and Rule 3106, 4 CCR 723-3, to retain any net revenues accruing to Public Service from the statutory contract so long as Public Service shareholders also bear the risk that Electric Service Package revenues will not fully compensate shareholders for Public Service’s costs (as set forth in § 40-3-104.3(2)(a), C.R.S.);
(3)
approval for Public Service to account for the statutory contract net revenues during the Fixed Rate Period outside of rate base, and exclude any such revenues from any earnings test in effect for the Public Service electric department in any given year in which the statutory contract is in effect;
(4)
approval for Public Service to enter into a PPA with the IPP in the form set forth in Highly Confidential Attachment AKJ-2; and
(5)
approval for Public Service to, upon material breach by EVRAZ or any termination of the statutory contract or other related agreement, designate the Solar Facility as a Public Service system resource, and recover Solar Energy at the PPA Rate through the Electric Cost Adjustment or another adjustment clause.

34. Finally, we grant the Motion for Variance to implement the components of the ESA MOU under which EVRAZ will be subject to the Company’s Net Energy Metering Tariff. The relevant portion of the tariff from which the Company seeks a variance states that, “[n]et metering shall be, for billing purposes, the net electric consumption measured at the Company’s Service Meter.” We grant the variance for the duration of the term of the ESA MOU; this variance is limited to the agreement and does not apply to any other customers.
35. Pursuant to § 40-3-104.3(1)(e), C.R.S., Public Service is required to submit to the Commission the final contracts with EVRAZ within ten days after its execution.  
II. ORDER

A. The Commission Orders That:
1. The application for approval of a specific customer contract pursuant to 
§ 40-3-104.3, C.R.S., filed by Public Service Company of Colorado (Public Service) on August 16, 2018, is granted, consistent with the discussion herein.
2. The Motion for Variance from Net Energy Metering Tariff filed by Public Service on August 21, 2018, is granted.

3. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Decision.

4. This Decision is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
October 3, 2018.
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� Chairman Ackermann did not participate in the hearing, but did review all pleadings including the pre-filed testimony of the parties; the hearing transcript; and the post-hearing statements of position of each party.


� The specific need for the waiver under the proposed ESA MOU is claimed to be highly confidential.


� “Shadow bill” is Staff’s term for the bill calculated by Public Service each month to show what EVRAZ would have paid if it were not billed under the proposed contract, but rather had stayed on the Public Service system under the normally applicable tariffs. See Public Answer Testimony and Attachments of Erin T. O’Neill (Hr. Ex. 4) at 23:11-24:3 (filed September 7, 2018).


� Public Answer Testimony and Attachments of Erin T. O’Neill (Hr. Ex. 4) at 11:1-2 (filed September 7, 2018).


� Public Direct Testimony of Jerry Reed (Hr. Ex. 3) at 14:4-6 and 15:12-14 (filed August 16, 2018).


� Answer Testimony and Attachments of Christopher Markuson (Hr. Ex. 5) at 4:20-5:13 (filed September 7, 2018).


� Public Answer Testimony and Attachments of Erin T. O’Neill (Hr. Ex. 4) at 13:12-14:6 (filed September 7, 2018).


� See, e.g., Public Direct Testimony of Jerry Reed (Hr. Ex. 3) at 10:8 (filed August 16, 2018); Public Direct Testimony and Attachments of Alice K. Jackson (Hr. Ex. 1) at 20:2 (filed August 16, 2018).


� Public Direct Testimony and Attachments of Alice K. Jackson (Hr. Ex. 1) at 5:15-18 (filed August 16, 2018).


� We note Public Service has placed itself a� ASK \o DecisionNo "enter Decision No. here now" �C17-____-I  select paragraph, then F9 to update�t some risk with the step-in provision in the ESA MOU. The Commission is not bound by the terms of the ESA MOU; that agreement and the attendant requirements bind only the parties to the agreement. In the event of a default or termination, a different Commission may find it is not in ratepayers’ interests to include the Solar Facility as a system resource and may amend this Decision denying Public Service the opportunity to treat it as a system resource.
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