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I. BY THE COMMISSION

A. Statement

1. On May 14, 2018, Commission Staff (Staff), filed exceptions to Recommended Decision No. R18-0278 (Recommended Decision). Staff takes exception to two of the Administrative Law Judge’s (ALJ) findings in the Recommended Decision: 1) Staff must serve a Transportation Network Company (TNC) driver with a civil penalty assessment notice (CPAN) if that driver is the basis for a TNC’s fine; and 2) the two drivers involved in this proceeding ceased to be TNC drivers when they engaged in a street hail.  Now, being fully advised in the matter, we deny exceptions filed by Staff and adopt the Recommended Decision. 

B. Background
2. This consolidated proceeding considers two CPANs alleging that two of Rasier LLC’s (Rasier) drivers accepted street hails in violation of the Transportation Network Company Act (TNC Act).  The underlying proceedings commenced on September 20, 2017.  Each CPAN assessed a civil penalty of $1,100 plus an additional 15 percent required surcharge.  The CPANs cited Rasier with one count of violating Rule 6723(g) of the Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations 723-6.  Staff subsequently filed a motion to amend the CPAN in each proceeding to substitute § 40-10.1-605(1)(a), C.R.S., for the basis of the violation.  The parties then filed joint stipulated motions to consolidate the proceedings and the ALJ granted the motions in Decision No. R17-0908-I issued November 6, 2017.

3. On December 7, 2017, Rasier filed a motion to dismiss the amended CPANs with prejudice for failure to state a claim upon which relief can be granted pursuant to Rule 12(b)(5) of the Colorado Rules of Civil Procedure.  In its motion, Rasier argues that the plain language of § 40-10.1-605(1)(a), C.R.S., provides that a driver shall not accept a street hail and neither prescribes nor proscribes any action by a TNC.  Rasier argues the statute therefore cannot be used as a basis for imposing liability on a TNC.

4. On December 21, 2017, Staff filed a response to Rasier’s motion to dismiss.  In its motion, Staff moves pursuant to Rule 12(f) of the Colorado Rules of Civil Procedure to strike portions of Rasier’s motion and the accompanying attachments comprising proposed rules and letters between Commission employees.  Staff argues these represent materials outside the original pleading, i.e., the CPANs, where the only issue was the violation of Rule 6723(g), now amended to the violation of § 40-10.1-605(1)(a), C.R.S.  Staff requests, in the alternative, that if the ALJ declined to exclude the attachments, then Rasier’s motion be treated as one for summary judgment.  On January 4, 2018, Rasier filed its response to Staff’s motion to strike.

5. On April 23, 2018 (based on the pleadings and without an evidentiary hearing) the ALJ issued his Recommended Decision.  The Recommended Decision includes two findings that Staff now challenges: (1) pursuant to the requirement in § 40-7-116(1)(a), C.R.S., that the person who is cited for the violation shall be given notice of the violation in the form of a CPAN, Staff must serve a TNC driver when the driver is the basis for the TNC’s fine; and (2) a TNC cannot be cited for a “street hail”—instead, Staff should cite an individual TNC driver for offering to operate as a common carrier in violation of § 40-10.1-201(1), C.R.S. 
6. On May 14, 2018, Staff filed exceptions to the Recommended Decision and a request for oral argument. 

7. On May 25, 2018, Rasier filed a response to Staff’s exceptions.

C. Exceptions

1. CPAN Service on Drivers 
8. The ALJ found that in this proceeding, § 40-7-116(1)(a), C.R.S., requires Staff to serve the drivers with the amended CPANs.  The ALJ also found that there was no evidence in the record to show that either driver had been served and thus concluded that the CPANs could be dismissed for this reason.  

9. On exceptions, Staff argues that because it cited Rasier—and not the individual driver—for the violation of the street hail statute, service on the driver was not necessary.  Staff points to the language in §§ 40-10.1-101(15) and 40-7-116(1)(a), C.R.S., to support its claim.  Section 40-10.1-101(15), C.R.S., defines “person” as “any individual, firm, partnership, corporation, company, association, joint stock association, or other legal entity and any person acting as or in the capacity of lessee, trustee, or receiver thereof, whether appointed by a court or otherwise.” Section 40-7-116(1)(a), C.R.S., provides “[w]hen a person is cited for the violation, the person operating the motor vehicle involved shall be given notice of the violation in the form of a civil penalty assessment notice.”
10. Considering both provisions together, Staff asserts that § 40-7-116(1)(a), C.R.S., should be read in this context as “When a TNC is cited, the TNC operating the motor vehicle involved shall be given notice of the violation.”  

11. Our reading of § 40-7-116(1)(a), C.R.S., leads us to a different conclusion.  The statutory language differentiates between the “person cited” and the “person operating the motor vehicle involved.”  If the legislature had intended Staff’s interpretation, it could have provided simply that “The person cited for the violation shall be given notice in the form of a [CPAN].”  It did not.  Moreover, §§ 40-7-112(3) and (4), C.R.S., reinforce our conclusion that the “person operating the motor vehicle involved” means the driver.  Those two subsections contemplate what happens when an owner allows or directs “a driver to operate a motor vehicle upon a highway.”  In sum, the statute requires the two drivers to be served with notice of a CPAN.

12. Staff also asserts that requiring service on the driver conflicts with 
§ 40-10.1-606(5)(b), C.R.S., which provides “[t]he Commission shall not assess a penalty against a driver.”  We perceive no conflict: serving a driver is not assessing a penalty against a driver.
13. Finally, Staff puts forth four policy reasons why we should not adopt the ALJ’s interpretation of the statute.  But this is not a policy question; the Commission is bound by the plain language of the statute.
14. We agree with the Recommended Decision that the plain language of 
§ 40-7-116(1)(a), C.R.S., requires Staff to give notice of the violation to the driver in the form of a CPAN.  We also agree with the ALJ that the record in this proceeding contains no evidence that either driver was served with the amended CPAN.  Accordingly, this exception is denied.

2. Whether a TNC is Liable for Driver Street Hails
15. The ALJ found that the two drivers did not meet the definition of a TNC driver when they accepted street hails.  As a result, the Recommended Decision concludes that the TNC is not liable for the drivers accepting a street hail.  Instead, the ALJ found that the appropriate charges would be against the drivers for providing passenger transportation services without Commission authority.

16. The ALJ’s reasoning is fairly straightforward: the two drivers cannot meet the statutory definition of TNC driver because they avoided the TNC’s network by accepting a street hail.  Put another way, because the investigators (posing as potential passengers hailing a ride) were not matched to the drivers through the TNC network, the drivers did not meet the statutory definition of TNC driver (an individual who provides services for riders matched through the TNC’s digital network).

17. Staff’s exceptions offer no legal counterargument to the ALJ’s finding.  Instead, the exceptions assert that the drivers “were logged in as TNC drivers and thus not subject to fine”
 and that their status as TNC drivers is a factual determination.  We conclude that the brief argument on exceptions is unpersuasive.

18. We agree with the ALJ that the two drivers do not meet the statutory definition of TNC driver when accepting a street hail.  The TNC Act defines a TNC “driver” as “an individual who uses his or her personal vehicle to provide services for riders matched through a [TNC]’s digital network.”  § 40-10.1-602(4), C.R.S.  It is a cornerstone of the TNC Act that drivers and riders operate through the TNC’s digital network.  See § 40-10.1-602(4)–(6), C.R.S. (providing “services” and being both a “driver” and “rider” require using the TNC’s network).  By accepting a street hail and thereby providing paid transportation outside the TNC network, the two drivers in this proceedings were not operating as TNC drivers.

19. Staff asserts additional theories to support its contention that a TNC is liable for the actions of a TNC driver.  But we have concluded that the two drivers here were not TNC drivers, so we do not consider the additional arguments.

20. Accordingly, Staff’s exceptions are denied and the Recommended Decision will be adopted without modification.
II. ORDER

A. The Commission Orders That:

1. The exceptions filed by Commission Staff on May 14, 2018, are denied consistent with the discussion above.

2. Recommended Decision No. R18-0278 is adopted without modification.
3. The 20-day time period provided by § 40-6-114, C.R.S. to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Decision.

4. This Decision is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 11, 2018.
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� Staff’s Exceptions at p. 7.
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