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I. BY THE COMMISSION

A. Statement

1. On December 22, 2017, President Trump signed the Tax Cut and Jobs Act (TCJA), which enacts a material reduction in the U.S. federal corporate income tax rate from 35 percent to 21 percent. For regulated electric and natural gas utilities, the TCJA also requires the revaluation of federal deferred tax assets and liabilities due to the lower tax rate and due to other provisions of the modified Internal Revenue Code.

2. On February 1, 2018, by Decision No. C18-0075, the Commission opened this proceeding to commence the Commission’s consideration of the impacts of the TCJA on the revenue requirements and rates of all Colorado investor-owned electric and natural gas utilities. The Commission directed the utilities to record and track as a deferred regulatory liability the difference in tax liabilities caused by the enactment of the TCJA as compared to the federal tax amounts used to establish rates currently in effect. The Commission also ordered the utilities to submit a filing that addresses:  (1) the tracking and monitoring of the TCJA-related deferred regulatory liability; (2) proposals for implementing any refund due to customers associated with the deferred regulatory liability; and (3) the establishment of updated revenue requirements and rates that reflect the prospective impacts of the TCJA. 
3. On April 27, 2018, Public Service Company of Colorado (Public Service) filed a Revised Stipulation and Settlement Agreement Regarding Incorporating TCJA Impacts Into Public Service’s Rates (TCJA Settlement). Included in the TCJA Settlement was a motion to approve the agreement on an expedited basis.

4. This Decision bifurcates this proceeding for the purpose of further consideration of the TCJA Settlement. As discussed below, this Decision and separate decisions will establish procedures for the bifurcated proceedings.  

5. Notwithstanding the bifurcation of this proceeding for consideration of the TCJA Settlement, Public Service shall comply with the orders and directives set forth in Decision Nos. C18-0075 and C18-0326-I and make all required filings pursuant to those decisions within this proceeding.

B. Discussion

6. In Decision No. C18-0075, the Commission stated that the rates currently in effect for Colorado’s investor-owned electric and natural gas utilities are based on cost of service studies. The Commission noted that the tax-related calculations in those cost of service studies reflect a 35 percent federal corporate income tax rate as well as other federal tax policies, such as bonus depreciation, that have been modified by the TCJA. The Commission concluded that the enactment of the TCJA calls into question whether the rates of the Colorado investor-owned electric and natural gas utilities continue to be just and reasonable as required by Colorado Public Utilities Law. The Commission also found that the TCJA causes the potential to increase the earnings of the Colorado investor-owned electric and natural gas utilities unless these impacts are addressed through refunds or other adjustments to rates. The primary purpose of this proceeding, therefore, is to ensure that Colorado utility customers benefit from the utility companies’ reductions in their federal corporate incomes taxes through lower utility rates for customers.

7. By Decision No. C18-0075, the Commission joined Public Service and the other investor-owned natural gas and electric utilities as parties to this proceeding. The Commission also joined Staff of the Colorado Public Utilities Commission (Staff) as a party to this proceeding.

8. By Decision No. C18-0326-I, issued May 11, 2018, the Commission established additional parties to this proceeding as follows:  the Colorado Office of Consumer Counsel (OCC); the International Brotherhood of Electrical Workers, Local No. 111; Western Resource Advocates; Wal-Mart Stores, Inc. and Sam’s West, Inc.; Climax Molybdenum Company; City of Pueblo, the Board of Water Works of Pueblo, and the Fountain Valley Authority; Cripple Creek and Victor Gold Mine; Energy Outreach Colorado; and Colorado Springs Utilities/Southern Delivery System. The Commission established additional procedures for the utilities to follow in this proceeding, including the process to be excused from further participation upon fully addressing TCJA impacts on rates. The Commission further required Public Service and the other utilities to file quarterly status reports until they are excused from further participation in this proceeding.

C. Public Service Settlement
9. On October 3, 2017, Public Service initiated a general rate proceeding for its electric operations by filing Advice Letter No. 1748 in Proceeding No. 17AL-0649E. Public Service proposed a multi-year plan covering the four calendar years 2018 through 2021.

10. In its February 21, 2018 filing,‑‑Public Service Company of Colorado’s Initial Filing Responding to Commission Decision Opening TCJA Proceeding‑‑pursuant to Decision No. C18-0075, Pubic Service proposed guiding principles for the implementation of TCJA adjustments to its rates. Public Service argued that a general rate proceeding, such as Proceeding No. 17AL-0649E, is the best vehicle for reaching a final determination of the TCJA impacts on revenue requirements because it offers an evidentiary record on specific cost of service calculations and utility-specific issues.
  Public Service also described several of the impacts of the TCJA, including lower gross up factors, deferred tax rate impacts, various plant-related adjustments, the recovery periods for Net Operating Losses, and other provisions. Public Service stated that “rate case quality numbers” associated with the TCJA would be available at the end of the first quarter of 2018 and that the Company would make rate filings with TCJA-updated numbers in the second quarter of 2018.
  
11. On April 10, 2018, Public Service filed a stipulation and settlement with Staff and the OCC addressing 2018 TCJA impacts on its electric rates. In brief, the settling parties agreed that beginning May 1, 2018: 
· The revenue requirements for the Clean Air – Clean Jobs Act (CACJA) Rider would be reduced by $9 million.

· The revenue requirements for the Transmission Cost Adjustment (TCA) would be reduced by $2.6 million.

· A base rate revenue reduction of $42 million would be achieved with a negative General Rate Schedule Adjustment (GRSA).

· Approximately $59.2 million of TCJA benefits would be used for the amortization of the Legacy Pre-Paid Pension Asset during 2018.

· Public Service would eliminate the provisional rate increase of $74.6 million that was to take effect June 1, 2018 in the ongoing rate case, Proceeding No. 17AL-0649E.
12. On May 1, 2018, the CACJA Rider was reduced to reflect the $9 million TCJA impact on its revenue requirement.
 The TCA also was reduced to reflect the $2.6 million TCJA impact effective May 1, 2018.

13. On April 26, 2018, by Decision No. C18-0280, the Commission dismissed Proceeding No. 17AL-0649E, thereby terminating Public Service’s ongoing electric rate case.  By dismissing the general rate proceeding, the Commission prevented the provisional rate increase of $74.6 million that was to take effect June 1, 2018, which was one of the components of the April 10, 2018 settlement.
14. Public Service filed the TCJA Settlement on April 27, 2018. This revision to the agreement initially filed on April 10, 2018, was also joined by Staff and the OCC.

15. The TCJA Settlement includes the following terms:

· A base rate revenue reduction of $42 million achieved with a negative GRSA of 4.19% from June 1, 2018 to December 31, 2018.
· An extension of the negative 4.19% GRSA from January 1, 2019, or an annual $67.5 million rate reduction, until new rates take effect from the Company’s next filed rate case.

· Approximately $59.2 million of TCJA benefits used for the recovery of the Legacy Pre-Paid Pension Asset during 2018.
· Approximately $33.7 million of TCJA benefits (annually) used for the recovery of the Legacy Pre-Paid Pension Asset until new rates take effect from the Company’s next filed rate case.
16. The TCJA Settlement states that, for purposes of settlement, Public Service, Staff, and the OCC agree that Public Service’s electric department’s deferred regulatory liability associated with the TCJA is $101.2 million for each calendar year 2018 and 2019. The agreement explains that in the determination of the $101.2 million, the Company calculated the flow back of the excess Accumulated Deferred Income Tax (ADIT) for plant accounts using the average remaining life method, the flow back of excess ADIT for non-plant pension and benefit accounts over ten years, and the flow back of excess ADIT for all other non-plant accounts over five years.

The TCJA Settlement states that the annual amount attributable to the change of the federal income tax rate from 35 percent to 21 percent is approximately $42 million on a revenue requirements basis.
 In order for the full $42 million to be returned to customers during 

17. the seven-month period June 1, 2018, through December 31, 2018, the proposed GRSA is calculated to be the negative 4.19 percent. Accordingly, the agreement states that Public Service will file contemporaneously an advice letter and GRSA tariff in a separate proceeding to allow the proposed negative GRSA to be noticed and go into effect after 30 days, on June 1, 2018.
  
18. Under the terms of the agreement, Public Service would make a compliance filing within 60 to 90 days after the end of 2018 to true up the $42 million, based only on variances in estimated revenues, and any over- or under-recovery amount would be returned or charged to customers either through a GRSA or a credit through an existing cost recovery mechanism.
19. The TCJA Settlement further states that Public Service, Staff, and the OCC agree that the negative 4.19 percent GRSA would continue into 2019 until new rates take effect from the next rate case filing.   On an annual basis, the negative 4.19 percent GRSA would return to ratepayers approximately $67.5 million.
  Under the terms of the agreement, within 60 to 90 days after new base rates take effect or at the end of 2019, whichever is later, Public Service will make a compliance filing to true up this amount, based only on variances in estimated revenues, and any over- or under-recovery amount will be returned or charged to customers either through a GRSA or a credit through an existing cost recovery mechanism. 
With respect to the Legacy Pre-Paid Pension Asset, the TCJA Settlement proposes that the remaining deferred regulatory liability amount for 2018 of $59.2 million
 would be applied to the Legacy Pre-Paid Pension Asset.  The agreement explains that at its current balance 

20. and amortization rate, the Legacy Pre-Paid Pension Asset will not be fully amortized until early 2030. The agreement states that the application of $59.2 million will reduce the required amortization period.  The TCJA Settlement argues that this use of the TCJA deferred regulatory liability for 2018 “benefits customers as the reduction will lower the Company’s requested rate increase in the next rate case, promoting rate stability, and reducing overall customer payments on the Legacy Pre-Paid Pension Asset balance.”
  
21. Finally, the TCJA Settlement proposes that approximately $33.7 million of TCJA benefits
 would be used for the recovery of the Legacy Pre-Paid Pension Asset in 2019 and thereafter until new rates take effect from the Company’s next filed rate case. 
22. To provide context for the Legacy Pre-Paid Pension Asset, the TCJA Settlement references Public Service’s 2014 general rate case, Proceeding No. 14AL-0660E, and the settlement reached in that proceeding.
  The Legacy Pre-Paid Pension Asset is described simply as Public Service’s contributions to its pension plans recorded as a regulatory asset through December 31, 2014.

D. Findings and Conclusions
23. The Commission concludes that additional review and consideration of the proposed terms of the TCJA Settlement is necessary.  The Commission has insufficient information to conclude at this time whether approval of the agreement is in the public interest.  

24. In particular, the proposals to use $59.2 million of 2018 TCJA benefits and $33.7 million of 2019 TCJA benefits to reduce the Company’s Legacy Pre-Paid Pension Asset require more examination.  The derivation of the regulatory liability associated with excess ADIT is a complex calculation, and the proposals to apply excess ADIT against the Legacy 
Pre-Paid Pension Asset, the value of which also is the result of complex calculations, require further justification.  Common treatment for excess ADIT in utility ratemaking suggests that lower rates in the near term may be forsaken if the regulatory liability instead is used to offset a regulatory or other asset.
  
25. The Commission also requires more explanation of the proposal for ratepayers to be required potentially to return funds to Public Service as a result of the revenue-based true up filings associated with the negative 4.19 percent GRSA.

26. In order to consider the merits of the TCJA Settlement with procedural efficiency, the Commission bifurcates this proceeding for the purpose of referring the TCJA Settlement to an Administrative Law Judge (ALJ) for hearing.  

27. The Commission will assign the bifurcated proceeding its own proceeding number for administrative clarity. The bifurcated proceeding will commence by a separate decision issued under that proceeding number. The Commission will refer the matter to an ALJ who is directed to determine, through the issuance of a recommended decision, whether approval of the terms of the TCJA Settlement is in the public interest. The bifurcated proceeding shall only address the merits of the TCJA Settlement and shall not be a venue for the presentation of alternatives for implementing refunds due to customers associated with the TCJA. The Commission instructs the ALJ to conduct the hearing expeditiously given the narrow scope of this charge. 

28. Public Service, Staff, and the OCC (i.e., the settling parties) shall be parties to the bifurcated proceeding.  However, because there may be other parties interested in Public Service’s electric TCJA Settlement who had not previously sought intervention in this broader statewide TCJA proceeding, the order commencing the bifurcated proceeding shall establish a two-week notice and intervention period. 
29. The ALJ assigned to the bifurcated proceeding shall address any additional procedural or filing requirements, as needed, by separate decision.

II. ORDER

A. It Is Ordered That:

1. This Proceeding is bifurcated for the purpose of further consideration of the Revised Stipulation and Settlement Agreement Regarding Incorporating TCJA Impacts Into Public Service’s Rates (TCJA Settlement) filed by Public Service Company of Colorado (Public Service) on April 27, 2018.  The bifurcated proceedings shall be assigned a separate proceeding number and shall commence by separate order.

2. Public Service, Staff of the Colorado Public Utilities Commission, and the Colorado Office of Consumer Counsel shall be parties to the bifurcated proceedings.  They shall also continue to be parties to this Proceeding.
3. Public Service shall comply with the orders and directives set forth in Decision Nos. C18-0075 and C18-0326-I and make all required filings pursuant to those decisions within this Proceeding, notwithstanding the bifurcation for the consideration of the TCJA Settlement by the Administrative Law Judge.

4. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 30, 2018.
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JEFFREY P. ACKERMANN
________________________________
                                        Commissioner

COMMISSIONER FRANCES A. KONCILJA SPECIALLY CONCURRING.
COMMISSIONER WENDY M. MOSER DISSENTING IN PART.




III. COMMISSIONER FRANCES A. KONCILJA SPECIALLY CONCURRING
1. The dissent misunderstands the current status of the refunds as the result of the Tax Cut and Jobs Act (TCJA) settlement and also misunderstands the effect of the majority decision.  As stated at paragraph 12, Public Service Company of Colorado (Public Service) has already implemented several parts of the Settlement by reducing two riders—the Clean Air – Clean Jobs Act Rider and the Transmission Cost Adjustment Rider.  These amounts total $11.6 million.

2. As explained in paragraph 13, Public Service is prohibited from implementing the provisional rate increase of $74.6 million that was to take effect in June, because this Commission dismissed the Public Service rate case on April 26, 2018.  

3. Ignoring that these portions of the Settlement have already been implemented, the dissent requests that the Commission order the refund of the “full amount”.

4. With the benefit of no evidence and no hearing, the dissent rejects the offset of the Legacy Prepaid Pension asset as set forth in the Settlement Agreement.  This offset might or might not be in the best interest of the public.  We simply have no explanation and no evidence.  It is a far better process to allow the settling parties to explain this than to take the draconian action of rejecting the Settlement. 

5. The process set forth in the majority decision is fact based and a rational approach and thus is in the best interests of the public.  There is also nothing in the majority decision that indicates this fact based approach will take 210 days.  In fact, the majority Order, at paragraph 27 “instructs the ALJ to conduct the hearing expeditiously given the narrow scope of this charge.”  The dissent creates an impression that this Commission is not taking seriously its responsibilities to rate payers to obtain the benefits of the TCJA.  Nothing could be further from the truth.

THE PUBLIC UTILITIES COMMISSION
        OF THE STATE OF COLORADO


               FRANCES A. KONCILJA
________________________________
                                         Commissioner
IV. COMMISSIONER WENDY M. MOSER, DISSENTING IN PART


1.
The Tax Cut and Jobs Act (TCJA) Settlement states that, for purposes of settlement, Public Service Company of Colorado (Public Service), Commission Staff, and the Office of Consumer Counsel agree that Public Service’s electric department’s deferred regulatory liability associated with the TCJA is $101.2 million for each calendar year 2018 and 2019. The TCJA Settlement goes on to state that the annual amount attributable to the change of the federal income tax rate from 35 percent to 21 percent is approximately $42 million on a revenue requirements basis.


2.
The Commission concluded that additional review and consideration of the proposed terms of the TCJA Settlement is “necessary because the Commission has insufficient information to conclude at this time whether approval of the agreement is in the public interest.”  I disagree.


3.
We can conclude that approval of the agreement is “not” in the public interest, because customers will not see the full benefit of the tax reduction in either calendar year 2018 or 2019. We are obligated to provide the customers with the benefit of the 2018 tax refund now, not wait. And the same will be true for the year 2019. We most certainly should not invoke a 210-day+ hearing process to determine what we already know to be the case. Nor should we be allowing Public Service to “hold the money” rather than return it to customers.


4.
Rather than return the full tax refund amount to customers in each calendar year, i.e., like one would see in a true tax refund, my fellow Commissioners plan to give some money back in 2018, but hold the rest to be applied to pay down Public Service’s Legacy Pre-Paid Pension Asset. This is akin to the federal government withholding a taxpayer’s refund because there will be a future federal tax that the customer will be obligated to pay. What this approach does is ignore the time value of money and the amount of interest that will accrue to the holder of the money, i.e., Public Service, without providing the intended tax benefits to flow to the customers.

5.
We would be better served as a state to order Public Service to file an advice letter and General Rate Schedule Adjustment (GRSA) tariff in a separate proceeding to allow a proposed negative GRSA representing the full amount of the 2018 refund to be noticed and go into effect. We should also order Public Service to file an advice letter and GRSA tariff in a separate proceeding in 2019 by a date certain to allow a proposed negative GRSA (representing the full amount of the 2019 refund) to be noticed and go into effect on a date certain.  This is the only way that customers will see and be able to identify the true benefit of the tax refund.
6. The Commission’s decision guarantees that the customers will not timely receive and may not ever receive the full benefit of the tax refund.  Such a result is clearly contrary to the intent and purpose of the Federal Tax Cuts and Jobs Act of 2017.    
THE PUBLIC UTILITIES COMMISSION
        OF THE STATE OF COLORADO


                  WENDY M. MOSER
________________________________
                                         Commissioner
� Public Service filing of February 21, 2018, p. 6.


� Public Service filing of February 21, 2018, p. 17.


� Proceeding No. 18AL-0192E.


� Proceeding No. 18AL-0190E.


� The calculations are shown in Attachment A to the TCJA Settlement.


� The calculations are shown in Attachment B to the TCJA Settlement.


� On May 1, 2018, Public Service filed Advice Letter No. 1768 in Proceeding No. 18AL-0264E.  Public Service filed an amended advice letter on May 3, 2018.  The Commission addressed the tariff filings at its May 30, 2018 weekly meeting and determined to allow the negative 4.19 percent GRSA to go into effect by operation of law on June 1, 2018.


� The calculations are shown in Attachment B to the TCJA Settlement.


�  $101.2 million - $42 million = $59.2 million.


� TCJA Settlement, ¶ 6, p. 8.


� $101.2 million - $67.5 million = $33.7 million.


� Decision No. C15-0292E, issued March 31, 2015, Proceeding Nos. 14AL-0660E and 14A-0680E, Exhibit A.


� TCJA Settlement, p. 2, footnote 3.


� For example, Atmos Energy Corporation has implemented a negative base rate rider to return excess ADIT to rate payers.  See Proceeding No. 18AL-0258G.
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