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I. BY THE COMMISSION

A. Statement
1. This Decision adopts and modifies Decision No. R18-0054 (Recommended Decision), issued on January 23, 2018, consistent with the Commission’s considerations of the exceptions to the Recommended Decision and modifications to the Recommended Decision made on the Commission’s own motion. As a result of this Phase II rate proceeding, Black Hills/Colorado Electric Utility Company, LP (Black Hills or Company) is authorized to file revised tariff sheets in Colorado PUC No. 9 with rates designed to recover revenue requirements established by the Commission in Proceeding No. 16AL-0326E, the Company’s most recent Phase I electric rate case.  

B. Discussion
2. On July 11, 2017, Black Hills filed Advice Letter No. 742 with supporting testimony and exhibits.  The proposed effective date of the tariffs filed with Advice Letter No. 742 was August 11, 2017.  

3. By Decision No. C17-0652, issued on August 10, 2017, the Commission suspended for 120 days, the effective date of the tariff pages submitted with Advice Letter No. 742 pursuant to § 40-6-111(1), C.R.S., and set the matter for hearing before an Administrative Law Judge (ALJ).  

4. By Decision No. R17-0771-I, issued on September 22, 2017, ALJ G. Harris Adams suspended the effective date of the tariffs filed with Advice Letter No. 742 for an additional 90 days pursuant to § 40-6-111(1), C.R.S., or, in this proceeding, to March 9, 2018. 

5. On January 23, 2018, ALJ Adams issued the Recommended Decision.

6. Pursuant to § 40-6-109, C.R.S., Black Hills; the Colorado Office of Consumer Counsel (OCC); LafargeHolcim (U.S.) Inc. (LafargeHolcim); and the Board of Water Works of Pueblo, Colorado, the City of Pueblo (Pueblo or City), Colorado, the Fountain Valley Authority, and the Colorado Springs Utilities/Southern Delivery System (collectively the Public Intervenors) each timely filed exceptions to the Recommended Decision on February 12, 2018.

7. Responses to the exceptions were filed by Black Hills, the OCC, Staff of the Colorado Public Utilities Commission (Staff), the Colorado Energy Office (CEO), Western Resource Advocates (WRA), the Colorado Solar Energy Industries Association (COSEIA), the County of Pueblo, and Energy Outreach Colorado (EOC) on February 20, 2018.

8. On February 20, 2018, WRA filed a Motion to Strike Extra-Record Evidence Presented for the First Time in Exceptions (Motion to Strike). 

9. On February 27, 2018, Cripple Creek & Victor Gold Mining Company LLC (CC&V) filed a petition to intervene (Petition to Intervene).

10. The Commission addressed the exceptions and the responses to exceptions at a special Commissioners’ Deliberations Meeting that began on March 2, 2018, and concluded on March 5, 2018.  The Commission granted, in part, and denied, in part, the exceptions filed by Black Hills and the Public Intervenors as discussed in this Decision.  The Commission also granted the exceptions filed by the OCC and denied the exception filed by LafargeHolcim as discussed in this Decision.  

11. With respect to cost allocation and the Company’s class cost of service study (CCOSS), the Commission upheld the findings and directives in the Recommended Decision.  Specifically, the Commission rejected the use of the minimum intercept method to classify distribution plant Accounts 364 through 368 and rejected the creation of the RS-3 rate subclass for residential net metered customers. The Commission also upheld the prohibition on recovering the revenue requirements associated with the Company’s production meter investments from only residential customers through base rates. The Commission instead determined that such production meter revenue requirements shall be removed from the CCOSS for base rates and instead will be funded through collections from the Renewable Energy Standard Adjustment.
 

12. Regarding rate design, the Commission adopted the OCC’s recommendation to eliminate the demand charge for all customers taking service under the Small General Service rate schedules (i.e., requiring the collapsing of the SGS Non-Demand Rate Designation SGS-N and SGS Demand Rate Designation SGS-D into a single rate class).

13. Also during its oral deliberations on March 2, 2018, the Commission granted WRA’s Motion to Strike, and denied CC&V’s Petition to Intervene. 

By Decision No. C18-0162-I, issued March 6, 2018, the Commission determined that a technical conference was necessary to assist in the establishment of base rates to be set forth in the tariff sheets filed with Advice Letter No. 742. The Commission directed Black Hills to modify the CCOSS based on the results of the deliberations we conducted on March 2 and 5, 2018 and to design rates, develop a revenue proof, and update the full set of tariff sheets consistent with the sheets filed with Advice Letter No. 742. The Commission also directed Black Hills to complete bill impact summaries and a revenue requirement summary in accordance 

14. with the Recommended Decision as modified by the Commission in its deliberations on the exceptions.   

15. On March 16, 2018, Black Hills filed the updated CCOSS and other required materials pursuant to Decision No. C18-0162-I.

16. On March 19, 2018, Black Hills presented the updated CCOSS, rate designs, revenue proof, and tariff sheets to Commission advisors and ALJ Adams at the technical conference scheduled by Decision No. C18-0162-I.  Black Hills also presented information on bill impacts and revenue requirement summaries developed consistent with the updated CCOSS.

17. On March 22, 2018, Pueblo filed a Motion Requesting Clarification of Commission Interim Decision C18-0162I and Commission Consideration of Mitigation Upon Presentation of the Compliance Cost of Service Study (Motion for Clarification and Mitigation).

18. On March 23, 2018, the OCC filed a response in opposition to Pueblo’s Motion for Clarification and Mitigation.

19. On March 28, 2018, CC&V filed a Motion for reconsideration of the Commission’s denial of its petition to intervene (Motion for Reconsideration). Included in the pleading was a response to Pueblo’s Motion for Clarification and Mitigation.

20. At our Commissioners’ Weekly Meetings on April 4, 2018 and April 25, 2018, we reviewed the updated CCOSS, rate designs, revenue proof, and tariff sheets that Black Hills presented at the technical conference. We considered the effects on the class-allocated revenue requirements of the Recommended Decision, as modified by our decision on exceptions. We discussed mitigation approaches to address unreasonable cost shifts and rate increases and ordered adjustments to class-allocated revenue requirements and additional changes to the rate designs, as detailed below. 
21. Also during our oral deliberations on April 4, 2018, we denied both Pueblo’s Motion for Clarification and Mitigation and CC&V’s Motion for Reconsideration. 

C. Post-Hearing Pleadings

1. Motion to Strike Filed by WRA

22. In its Motion to Strike, WRA claims Black Hills’ exceptions unlawfully discuss evidence not in the record. WRA claims Black Hills argued for the first time on exceptions that its production meter proposal is just and reasonable because it is similar to how these costs are treated for Public Service Company of Colorado (Public Service). WRA moves to strike this discussion and the citing references to the pertinent decision and Public Service tariff.

23. WRA argues that by raising these issues only on exceptions, Black Hills violated the Commission’s procedural rules and deprived parties of due process. WRA notes this evidence would not be admissible under general evidentiary rules. Further, WRA asserts that Black Hills’ exceptions essentially seek reconsideration of the ALJ’s factual findings and therefore must rely on the record before the ALJ. Finally, WRA argues that taking administrative notice of the cited decision and tariff would require re-opening the record and allowing time for parties to respond, which is not feasible under the procedural schedule. 
24. Black Hills responds that it cites the approved Public Service treatment as legal support, not factual evidence, and that administrative notice is not required for legal argument. Black Hills suggests that the Commission’s willingness to adopt this treatment for Public Service shows that, as a matter of law, the logic in the Recommended Decision that any separate rate class for net-metered customers would be per se discriminatory—cannot be true.
25. We grant WRA’s Motion to Strike. We find unavailing Black Hills’ claim that its discussion of the Public Service treatment was entirely legal argument. We determine that, to properly consider the legal significance of approval of Public Service’s monthly production meter charge, we need to understand the context and underlying facts leading to this prior decision. Black Hills should have raised this argument while the record was still open.  
2. Petition to Intervene Filed by CC&V

26. In its Petition to Intervene, CC&V requests to intervene and to file “reply exceptions” to the Recommended Decision. The OCC filed a response opposing the intervention. 
27. CC&V argues that, as one of Black Hills’ largest electric customers, it has 
a direct, substantial, tangible, and pecuniary interest in this proceeding, which cannot be adequately represented without intervention as no entity represents large customers generally. CC&V suggests it may address in its “reply exceptions” whether the minimum intercept method results in just and reasonable rates for each class, and whether the imputed demand rate structure for large customers is just and reasonable. CC&V states support for the exceptions of Black Hills and the Public Intervenors on the minimum intercept method. Finally, CC&V claims it is seeking to intervene at this late stage because it was only just informed of the impact of the rate structure determined by the ALJ on its operations. 
28. The OCC responds that CC&V’s proposal to file “reply exceptions” is untimely and questions how CC&V could intervene without delaying the proceeding. OCC argues that, 
if CC&V were allowed to intervene and file “reply exceptions,” other intervenors would be prejudiced without the opportunity to respond. The OCC further argues that CC&V may attempt to argue evidence outside the record, without having provided testimony or hearing exhibits. The OCC also challenges CC&V’s contention that its interests would not be adequately represented, pointing to CC&V’s support for the exceptions of Black Hills and the Public Intervenors on the minimum intercept method. Finally, the OCC asserts that CC&V failed to explain why it was only just now informed of the potential impact of the proceeding. 
29. We deny CC&V’s Petition to Intervene. CC&V failed to show good cause to allow its late intervention. CC&V is a sophisticated customer with a history of participation, who should have been aware of this proceeding in time to intervene. CC&V admits support for the exceptions of Black Hills and the Public Intervenors on the minimum intercept method, which undermines its contention that its interests are not represented. Finally, we conclude that allowing CC&V to file “reply exceptions” would require modifying the schedule to extend the time for responses and, in fairness to other parties, to allow time for responses to CC&V’s filing. This would delay our deliberations and push our decision further beyond the statutory deadline. CC&V may submit public comments as other large customers have done, but has given up its opportunity to participate by waiting until this last stage of the proceeding to intervene.
3. Motion Filed by City of Pueblo

30. In its Motion for Clarification and Mitigation, Pueblo requests that the Commission: clarify that parties may file comments on the results of the Company’s CCOSS updated in accordance with the Commission’s oral deliberations on exceptions; take notice of the results of the updated results with respect to the allocated LED street lighting revenue requirement; and mitigate the associated rate increase for LED street lighting. 

31. In its response, the OCC states that the clarification Pueblo requests is instead a request to provide further argument based upon comments made by the Commissioners in deliberations. The OCC argues that the request is inappropriate because until the Commission has issued its written decision, it is speculative as to what the Commission may ultimately order with respect to mitigation or any other issue. The OCC states that once the Commission issues its written decision, all parties have the right to file applications for rehearing, reargument, and reconsideration. 

32. We deny Pueblo’s Motion for Clarification and Mitigation because such comments are not necessary. The evidentiary record includes results of a CCOSS without the minimum intercept method and without mitigation. Therefore, the post-hearing statements of position and exceptions have already provided two opportunities for parties to comment on final rates. In addition, Pueblo’s specific request for mitigation was already raised in its exceptions to the Recommended Decision.  Specifically, Pueblo requests that the lighting rates be established by the Commission in its decision on exceptions and advocates for a specific level of mitigation for the street lighting class if rates for street lighting services were allowed to increase above current levels.  In sum, we deny Pueblo’s motion because it has already had an opportunity to weigh in on mitigation and rates and has already made its position known to both the ALJ and the Commission.

4. Motion for Reconsideration filed by CC&V

33. In its Motion for Reconsideration, CC&V claims reconsideration is appropriate given the impact to CC&V of the updated CCOSS and pro forma tariff sheets filed by Black Hills on March 16, 2018. CC&V asserts this update redistributes $40 million of revenue requirement from residential and small business classes to large user classes, and results in pro forma rates for its Large Power Service-Primary class that are significantly higher than the July 2017 proposed rates filed by Black Hills.
34. CC&V states it could not have known earlier of this impending increase. CC&V states the revenue requirement ordered in Phase I, which resulted in less than a 1 percent bill increase for CC&V, failed to provide notice of the potential increase in Phase II. CC&V continues that, even after Phase II began, it could not have known of the impending increase. CC&V suggests this issue only arose during the course of the Phase II proceeding, when intervenors proposed alternative cost allocation methodologies that would shift costs to LPS classes. CC&V maintains, even then it could not have known of the increase because there were no proposed rates or CCOSS associated with the filings. CC&V states it first became aware of the potential increase on February 20, 2018, when Black Hills informed CC&V it would likely face significant increases as a result of the ALJ’s acceptance of most of the proponents’ arguments and rejection of the minimum intercept method. CC&V states it sought intervention “within days of learning” of this. CC&V claims it should be allowed to intervene to “defend itself against the methodologies approved by ALJ Adams.”

35. In the same pleading, CC&V includes a response supporting Pueblo’s Motion for Clarification and Mitigation. CC&V states it supports mitigation for the street lighting class and further proposes a 50 percent rate mitigation for its LPS-Primary class, and requests oral argument. CC&V explains that, had it been allowed to intervene when it petitioned, it would have argued it is facing rate shock. CC&V suggests oral argument on rate mitigation for 
LPS-Primary is appropriate since the interests of large users “have never been” presented.

36. We deny CC&V’s Motion for Reconsideration. CC&V failed to show good cause to grant its requested reconsideration.
 The facts in this case do not entitle CC&V to wait until the ALJ’s decision and then enter the proceedings in an attempt to achieve a more satisfactory resolution. CC&V’s interests were implicated from the inception of this proceeding. In rate design, there is inherent potential that costs will be re-allocated among classes. Moreover, it was clear in Black Hills’ July 2017 filing that there was a potential for significant increases for 
LPS-Primary. According to the results of the full CCOSS, base rates for LPS-Primary customers would increase 29 percent.
 While Black Hills proposed in its filing to mitigate this by 50 percent—resulting in an increase of only 14 percent instead of 29 percent—there was no guarantee we would adopt the proposed rate design and $2.3 million in mitigation.
 Further, it became apparent as the case progressed that intervenors were proposing rejection of the minimum intercept method. Had CC&V intervened earlier, it could have filed testimony in the record directly responding to these arguments. 

D. Exceptions to Decision No. R18-0054

1. Application of Minimum Intercept Method

37. As explained by the ALJ in the Recommended Decision, the principal classifications in a CCOSS are demand, energy, and customer-related costs.

38. Black Hills proposes to categorize the costs of certain distribution facilities between the customer-related and demand-related categories by applying the minimum intercept method, which was approved by the Commission in the Company’s two previous Phase II electric rate proceedings. Because customer-related costs are typically recovered through fixed monthly customer charges, the application of the minimum intercept method ties closely with the design of rates. 

39. In the Recommended Decision, the ALJ rejected the use of the minimum intercept method.  He found that although the Commission has previously approved its use by Black Hills for its electric base rates, the minimum intercept method as applied in this proceeding requires a mitigation strategy that moves the Company away from its CCOSS and furthers a cycle of litigation of allocation methodology and rate mitigation. The ALJ ordered Black Hills to recalculate its CCOSS by applying demand-related allocators to the distribution plant accounts that the Company had categorized using the minimum intercept method, consistent with the manner in which Public Service, the other investor-owned electric utility subject to rate regulation, handles the same distribution plant accounts for the determination of its base rates.  

a. Positions of the Parties

40. Black Hills argues in its exceptions that the ALJ did not provide a rationale for rejecting the minimum intercept method, relying instead on policy concerns, specifically that Black Hills’ fixed customer charges are higher than Public Service’s customer charges and that higher fixed customer charges run counter to various policy interests surrounding low-income customers and energy conservation.  Black Hills states that such policy concerns are not adequate reasons to reject a cost classification method for distribution plant that had been approved by the Commission previously. Black Hills further states that the Colorado Supreme Court has held that an administrative agency such as the Commission must have a reasonable basis to adopt a different method from what has previously been approved and argues that the ALJ did not provide any basis for rejecting the minimum intercept method. Black Hills states that the ALJ must provide a reasoned analysis indicating that prior polices are being deliberately changed.

41. Black Hills further argues that there is no support for the requirement in the Recommended Decision that distribution plant costs be categorized as demand-related.  Black Hills argues that the Recommended Decision does not address the Company’s selection of trend lines or the merits of the minimum intercept method, or explain why it is inappropriate that Black Hills’ fixed charges are higher than Public Service’s. Black Hills thus requests that the Commission reject the ALJ’s reliance on “balance of policy interests” and allow continued use of the minimum intercept method.

42. The Public Intervenors similarly argue in their exceptions that the Recommended Decision is flawed with regard to the minimum intercept method because the ALJ does not provide a reasonable basis to depart from policy decisions made in previous Phase II proceedings for Black Hills.  Additionally, the Public Intervenors fault the Recommended Decision because it allows rate design principles to override cost-of-service principles.

43. The Public Intervenors characterize the minimum intercept method as a 
long-standing method.  They argue no testimony was presented in this proceeding to support a change in distribution plant allocations in the CCOSS, for example, that circumstances have changed in Black Hills’ asset booking system or that Black Hills’ system has changed. The Public Intervenors also argue that the Recommended Decision rejects the minimum intercept method because it is complex and requires the CCOSS analyst to exercise judgment. They argue instead that Black Hills evaluated models and applied the model for each asset type that best suited the data and produced rational results.  Additionally, the Public Intervenors argue that it is arbitrary for the ALJ to classify the distribution plant accounts subject to the application of the minimum intercept method as demand-related.

44. The Public Intervenors note that if the minimum intercept is not employed, approximately $5 million of revenue requirement is shifted away from residential customers to commercial and industrial customers. The Public Intervenors opine that this will exacerbate Pueblo’s problem in attracting large-scale commercial business, because Black Hills rates are already higher than electric rates in other parts of Colorado, discouraging economic development in Pueblo. The Public Intervenors also object to the Recommended Decision’s emphasis on rate design at the expense of cost allocation, arguing that the ALJ’s reliance on the level of customer charges is a reason to reverse the Recommended Decision with respect to the application of the minimum intercept method.

45. In response to the exceptions filed by Black Hills, EOC argues that the Recommended Decision provides multiple reasons for rejecting the minimum intercept method in this case and thus provides a reasonable basis for the Commission to reject the approach now.  EOC states that there is no dispute that the application of the minimum intercept method significantly increases the fixed customer charge.  EOC highlights the negative impact of high fixed charges on low-income customers and on conservation.  EOC further argues that no adequate record exists in this proceeding to reduce the fixed charge component of rates other than through rejection of the minimum intercept method.

46. EOC also challenges the Public Intervenors’ advocacy for the minimum intercept method, arguing, for example, that the minimum intercept method is not more accurate than all other methods of allocating distribution costs contained in the NARUC manual referenced by the parties in the case.  

47. EOC thus supports the ALJ’s directive to Black Hills to classify distribution plant costs as 100 percent demand-related and restates several of its objections to the minimum intercept method, including: (1) the evidence demonstrating the Company’s application of the method continues to be prone to error and to subjective tendencies to increase the amount of distribution costs that will be classified as fixed charges; and (2) the weak relationship between distribution facilities and the number of customers. 

48. The OCC similarly recommends that the Commission affirm the Recommended Decision’s rejection of the use of the minimum intercept method.  The OCC restates its opposition to the minimum intercept method because it allocates more costs to the customer charge component of base rates, as compared to the volumetric component, resulting in disproportionate and unfair rate increases and bill impacts.  The OCC counters that Black Hills’ assertion that the Recommended Decision provides no basis for rejecting the principles behind the minimum intercept method is false, because the ALJ entered numerous findings and conclusions supporting the rejection of the approach.

b. Findings and Conclusions

49. The Commission upholds the ALJ’s rejection of the minimum intercept method and adopts without modification the findings and conclusions in the Recommended Decision that are directed at the minimum intercept method.

50. The positions advocated by EOC and OCC in opposition to the minimum intercept method are persuasive.  The Commission agrees that Black Hills’ use of the minimum intercept method is an anomaly among rate-regulated utilities in Colorado and that an increased customer fixed charge has not been shown to outweigh the public interest of allowing customers to control their utility bills and energy efficiency.  The Commission further agrees with the ALJ that public policy considerations regarding low-income customers and energy conservation require consideration of the reasonableness of level of fixed charges.

2. RS-3:  Residential Net-Metered Rate Subclass 

51. Black Hills proposes new customer and energy charges for the residential 
net-metering subclass, Rate Designation RS-3.

52. The ALJ rejects the RS-3 rate subclass in the Recommended Decision, summarizing that: (1) Black Hills failed to demonstrate that creation of an RS-3 rate subclass 
is in the public interest; (2) Black Hills failed to demonstrate that the RS-3 rate is just 
and reasonable; (3) the proposed RS-3 rate is unjustifiably discriminatory as between on-site solar net meter customers and certain other residential customers; and (4) the proposed rate  significantly diminishes the economic viability of on-site solar systems, which is contrary to Colorado policy, prejudicial, and fundamentally unfair as to existing owners of on-site solar systems.

53. The ALJ also finds that Black Hills’ practice of moving customers from Rate Designation RS-1 to Rate Designation RS-3 upon the installation of on-site solar is contrary to Commission Rule 3664(f) of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations  (CCR) 723-3.
 The ALJ further notes that Black Hills did not properly request a waiver of Rule 3664(f) pursuant to the Commission’s rules.

54. Upon rejecting the Rate Designation RS-3, the ALJ ordered Black Hills to include the customers currently assigned to the RS-3 subclass in the RS-1 subclass and recalculate the revenue requirements for that single subclass (to be designated RS-1) and design rates based on the combined billing determinants.

a. Positions of the Parties

55. Black Hills requests in its exceptions to the Recommended Decision that the Commission set aside the provisions that reject the Company’s proposal for separate rates for net metered residential customers taking service under Rate Designation RS-3.  Black Hills contends that the ALJ failed to consider the ultimate rate impact for all residential customers by ordering the elimination of the RS-3 rate class.  Black Hills argues that the rejection of the proposed 
RS-3 rate class and rate design will cause all non-net-metered residential customers to be responsible for approximately $471,500 of costs, which the Company characterizes as a subsidy.
   

56. Black Hills further argues that the Commission should find that the proposed 
RS-3 rate class either does not violate Rule 3664(f) or warrants the granting of a waiver from Rule 3664(f).  Black Hills insists that net metered residential customers are not similarly situated with non-net-metered residential customers. Black Hills argues that net-metering customers:  
(1) are electricity generators; (2) have higher hourly loads and usage than non-net-meter customers; (3) have delivered loads that are significantly different from non-net-metered residential customers; and (4) use significantly more energy than average residential customers.  Black Hills argues that the ALJ ignores “common principles of utility ratemaking” and alleges that a utility would never be able to justify a separate rate class for net metered customers under the ALJ’s interpretation of Rule 3664(f).
  Black Hills concludes that because the Company has an obligation to provide service to net metered customers at any time, such customers need to “be allocated a fair share of the costs of the system that is built to provide that service.”
  

57. In response to Black Hills’ exceptions, WRA argues that the Recommended Decision properly finds Black Hills’ practice of moving customers from an RS-1 rate to a different RS-3 rate upon the installation of on-site solar is contrary to Rule 3664(f).  WRA explains that while Black Hills has the authority to seek rate changes, the changes must be consistent with all other applicable legal standards, including other provisions in Rule 3664(f). 

58. WRA argues that Black Hills witness Stoffel’s oral request for a waiver from Rule 3664(f) during the evidentiary hearing is inconsistent with Commission Rule 1003 of the Rules of Practice and Procedure 4 CCR 723-1, which establishes a specific procedure for seeking rule waivers through motions delivered with sufficient notice to the parties and specific supporting information.  WRA further argues that Black Hills has failed to provide any cause for the Commission to grant a waiver from Rule 3664(f) on its own motion.

59. WRA adds that the RS-3 rates are not just and reasonable because Black Hills’ analysis is fundamentally incomplete as it considers no quantification of the benefits net metering customers provide to its system. WRA contends that the Company’s justification for a separate RS-3 class is inadequate, contradictory, and confusing (e.g., Black Hills admits that the development of the rate does not reflect the “banking” services that is the cornerstone of its advocacy for a separate rate class). WRA further argues that Black Hills’ assertion that the cost allocation was uncontested is incorrect.

60. COSEIA similarly argues that Black Hills’ exceptions addressing net metering do not change the ALJ’s conclusions regarding the flaws of the RS-3 proposals.  COSEIA states that, contrary to Black Hills’ claims, the ALJ did consider the ultimate rate impact for all rate classes in his Recommended Decision with respect to net metering.  COSEIA further argues that Black Hills is incorrect when stating that no party challenged the accuracy of the CCOSS calculations for the RS-3 rate class.  COSEIA also concludes that the ALJ correctly applied Rule 3664(f).

b. Findings and Conclusions

61. The Commission upholds the findings and conclusions in the Recommended Decision supporting the rejection of the RS-3 rate for residential net metered customers. The Commission agrees with the ALJ’s findings, conclusions, and directives in paragraphs 194 through 226 of Decision No. R18-0054.

62. Sustaining the rejection of the RS-3 rate is in the public interest.   Black Hill has not supported the need for a separate RS-3 rate class or the derivation of the specific rates proposed for residential net-metered customers.  The Commission agrees with the intervening parties opposed to the RS-3 rates that Black Hills inappropriately dismissed consideration of the benefits that net-metered customers provide with their on-site solar systems.

63. The Commission also finds Staff’s position persuasive that if the RS-3 rate is allowed to go forward, new on-site generation installations would be limited only to net zero usage customers due to the significant and ever growing cost burdens the new rates that would place on net-metered “non-zero use” customers. The Commission supports the Recommended Decision’s conclusion that the RS-3 rate as proposed by Black Hills in this proceeding is contrary to public policy, specifically the Renewable Energy Standard (RES).

64. Furthermore, Black Hills proposed implementation of the RS-3 rate for residential net metered customers violates the specific provision in Rule 3664(f) that states:  “A customer shall not be required to change the rate under which the customer received retail service in order for the customer to install retail renewable distributed generation.”  The Commission agrees with the ALJ that Black Hills failed to provide sufficient evidence and support for a waiver of that rule.  
3. Production Meters

65. Black Hills explains that when a customer makes the decision to install on-site solar generation, the Company installs a production meter on the generation facility at the Company’s own expense. The investment in the production meter becomes part of the Company’s rate base, and the customer does not pay the Company directly for that meter at the time of its installation.  Black Hills further states that that cost of the production meters was included in the overall revenue requirement in its last Phase I rate proceeding.

66. The ALJ determines in the Recommended Decision that Black Hills’ proposal to recover all production meter investment costs through the RS-3 rate is flawed.
  The ALJ orders Black Hills not to include in the revenue requirement for the combined RS-1 and RS-3 subclasses the costs of production meters installed by the Company.  The ALJ clarifies that his Recommended Decision does not preclude Black Hills from recovering the costs of the production meters, but instead rejects the method of recovery proposed by the Company in this Phase II rate proceeding and suggests that the production meter costs incurred by Black Hills for the RES compliance purposes could be recoverable through the Company’s Renewable Energy Standard Adjustment (RESA).

a. Positions of the Parties

67. In its exceptions, Black Hills argues that the ALJ’s determination that the costs of production meters should not be included in the revenue requirement for residential customers is an impermissible disallowance of $32,137 of costs approved in the Company’s Phase I rate case.  Black Hills argues that the Commission must permit Black Hills to recover the costs of the production meter “by socializing the costs across all rate classes” if the RS-3 rate class is rejected.
  Black Hills also states that there is no authorization in this proceeding to assign costs to the RESA surcharge, and argues that recovery of the meter charges through the RESA would result in an inequitable cost assignment.  

68. In response to Black Hills’ exceptions, WRA argues that Black Hills’ claim that the duplicative production meter is necessary to provide net metering services is factually incorrect, since the billing meters measure net energy consumption as they are bidirectional. WRA also highlights that more than two-thirds of the net metered customers do not have production meters.  WRA argues that because Black Hills has acknowledged that the production meter data provide value to the Company beyond net metering and on-site solar program administration, they are therefore better classified as distribution system costs that are shared among all ratepayers.

69. COSEIA also responds to Black Hills’ exceptions, arguing that the Company misrepresents the Recommended Decision with regard to production meters. According to COSEIA, the ALJ found that it would be inappropriate to charge net metered customers the costs of production meters since many of those customers do not have production meters.  

b. Findings and Conclusions

70. The Commission finds that the production meter costs in the 2015 test year at issue for base rate recovery in this proceeding relate directly to the Company’s RES compliance efforts.  Black Hills is authorized to recover the annual revenue requirements of its production meter investments in the test year using collections from the Company’s RESA. Accordingly, the annual revenue requirements associated with the production meter investments in the 2015 test year shall be removed from the CCOSS used to establish base rates in this proceeding.

4. Demand Charges for Small General Service Customers

71. The ALJ finds that the recovery of the associated costs through demand charges is reasonable because Black Hills’ system was built to meet peak demand.  The ALJ thus approves the continuation of two rate designations for the smallest commercial customers taking Small General Service:  Rate Designation Small General Service Non-Demand (SGS-ND) for customers with demands of 10 kW or less and Rate Designation Small General Service Demand (SGS-D) for customers with demands above 10 kW.

a. Positions of the Parties

72. In its exceptions to the Recommended Decision, the OCC opposes the ALJ’s approval of the continuation of the SGS demand charge and advocates recovery of more revenue from the SGS customer class through the volumetric charge rather than in the fixed portion of a customer’s bill. The OCC argues that the evidence in this proceeding does not support the proposition that Black Hills will not recover its investment costs without an SGS customer class demand charge.  According to the OCC, the evidence instead demonstrates that there is no cost difference nor any additional production or transmission infrastructure needed to serve a typical non-demand SGS customer relative to a typical demand SGS customer.  The OCC advocates either eliminating the SGS demand charge entirely or for SGS customers not to be assessed a demand charge if a customer’s demand is less than 25 kW. 

73. Black Hills opposes the elimination or modification of the demand charge as proposed by the OCC.  The Company agrees with the ALJ that the demand charge properly recovers demand-related system costs and argues that the demand charge provides incentives to customers to use the system more efficiently.  Further, the Company argues that the OCC has misconstrued Black Hills’ statement that there is no cost difference to serve a typical SGS-D customer versus a typical SGS-ND customer. Black Hills states that generally no additional facilities are needed to serve SGS-D customers versus SGS-ND customers on a per kW basis. However, the Company argues it is reasonable that customers with a higher peak demand should be allocated a greater share of the system costs since a larger portion of the system was constructed to meet those customers’ peak demand.

74. With respect to the proposed increase of the threshold from 10 kW to 25 kW, Black Hills argues that the change would unfairly increase rates to the remainder of the SGS-D subclass that would continue to pay a demand charge.  Black Hills further states that raising the threshold for the demand charge from 10 kW to 25 kW would obviate the need for Black Hills’ proposed time-of-use (TOU) pilot approved by the Recommended Decision for low load factor SGS-D customers.  Black Hills also contends that either the elimination of the demand charge for all SGS customers or the increase in the demand threshold to 25 kW would cause such significant changes in rates that the Company would need to implement a revenue tracker.

75. In contrast, Pueblo County supports the position taken by the OCC to eliminate the SGS demand rate.  Pueblo County asserts that the demand charge structure can constitute a significant portion of a small commercial customer’s bill, and that the 10 kW threshold is easy to surpass even for businesses that are energy efficient and can essentially double the bill of a small business. Pueblo County also argues that the record shows the current and proposed demand rate structure for small business customers is not just and reasonable, and therefore the rate structure should be eliminated or, in the alternative, the threshold should be raised to 25 kW as argued by the OCC.

76. COSEIA also supports the OCC’s opposition to the continued use of a demand charge for SGS customers.  COSEIA states that studies have shown that volumetric rates provide the strongest and most actionable signal to electric customers to consider energy efficiency, solar, or other measures to lower their cost of energy.  COSEIA also states that the record supports a finding that the current and proposed demand rate structure for SGS customers is not just and reasonable. COSEIA requests that the Commission, at the very least, raise the threshold for demand charges to 25 kW as argued by the OCC.

b. Findings and Conclusions

77. The Commission is persuaded by the advocacy of the OCC and the other intervening parties in this proceeding who also objected to the implementation of demand charges for small commercial customers taking service under the SGS rate designations. There is insufficient basis for implementing a demand charge for customers with demands between 10 kW and 50k W, including the absence of a material differences in the costs to serve a typical SGS-ND customer relative to a typical SGS-D customer.  The 10 kW threshold also has been shown to be problematic, both in terms of increasing bills when a customer moves from the SGS-ND to the SGS-D rate designations and in terms of the lack of detail regarding the process used by the Company to move customers between those tariffs, as recognized by the ALJ.
  The Commission therefore directs Black Hills to collapse the SGS Non-Demand Rate Designation SGS-N and SGS Demand Rate Designation SGS-D into a single SGS rate class.
E. Transmission-Level Billing Demands 

78. LafargeHolcim opposes Black Hills’ proposed demand rates for large commercial and industrial customers, stating that these rates impute minimum demands for billing purposes which are unrelated to the customers’ actual demands.  

79. In the Recommended Decision, the ALJ rejects LafargeHolcim’s request that actual demand be used for billing purposes, noting that while the issue is reasonable for review in this proceeding, LafargeHolcim only raised its concerns in its closing statement of position, not during the evidentiary hearing.  

a. Positions of the Parties

80. In its exceptions to the Recommended Decision, LafargeHolcim maintains that the Company’s proposed methodology for determining a customer’s monthly billing demand has no connection to the true demand placed upon the system by the customer during the month, or the contribution of the customer to the annual system peak.  LafargeHolcim argues these rates are imputed and are effectively a fixed minimum charge.

Acknowledging that it did not raise its concerns until filing a final statement of position, LafargeHolcim refers to Decision No. C10-0286
 in which the Commission required 

81. Public Service to submit a compliance filing that would implement a demand charge not proposed by any party.  LafargeHolcim contends the Commission should do the same here, requiring Black Hills to eliminate its proposed monthly billing demand and instead base its tariff on actual demand.

82. In response to the exceptions filed by LafargeHolcim, Black Hills recommends that LafargeHolcim’s arguments should be rejected because the issue was raised for the first time in LafargeHolcim’s statement of position, providing no notice to Black Hills and other parties, denying all parties the opportunity to address LafargeHolcim’s arguments.  According to Black Hills, LafargeHolcim did not address how its requested relief would impact Black Hills or the Company’s other customers.  Black Hills argues that LafargeHolcim does not explain how its requested relief should be implemented nor how the affected rates should be revised, how costs should be reallocated, nor what the impacts on other customers would be.

b. Findings and Conclusions

83. The Commission denies LafargeHolcim’s exceptions to the Recommended Decision.  The ALJ considered LafargeHolcim’s proposal as set forth in its statement of position and rejected the requests, properly noting that no party was able to examine the issue during 
the evidentiary portion of this proceeding and thus there is no data addressing the impact or implementation of the proposal.
F. Street Lighting

84. In the Recommended Decision, the ALJ concluded that Black Hills failed to meet its burden to demonstrate just and reasonable rates for lighting services in this proceeding. The ALJ ordered Black Hills to file a separate rate proceeding to support modified rates for lighting service to permit a review and verification of calculations based upon changes incorporated into the CCOSS in accordance with Decision No. R18-0054.

85. Specifically, the ALJ found that Black Hills offered as evidence in this proceeding neither updated tariff sheets for lighting services consistent with its rebuttal case nor a detailed revenue proof that sets forth the fixture counts and per fixture charges for the five subclasses for customers that receive street lighting or traffic signal services under: (1) Traffic Signals/Flashers (Rate Designation SL-2); (2) Private Area Lights (PAL) (Rate Designation PAL-1); (3) Street Lights-Leased (High Pressure Sodium or HPS) (Rate Designation SSL-1 Investment Option A); (4) Street Lights-Customer Owned (HPS) (Rate Designation SSL-1 Investment Option E); and (5) LED Street Lights-Customer Owned (Rate Designation SSL-1 Emerging Energy Efficiency Lighting Technology Option Provision LED Luminaire). The ALJ noted that the revenue proof in the Company’s rebuttal case includes only a static total annual street lighting base revenue amount, but does not reflect the derivation of lighting rates designed to achieve its proposed annual revenue requirements assigned to the subclasses of lighting services. The ALJ also noted that the rebuttal testimony is incomplete with respect to the lighting rates needed to populate tariff Sheet Nos. 57, 59, and 60 as filed with Advice Letter No. 742.
a. Positions of the Parties

Black Hills argues in its exceptions to the Recommended Decision that the ALJ’s determination not to grant increases in the Company’s street lighting rate schedules is an impermissible disallowance of costs approved in the Company’s last Phase I rate case.  Black 

86. Hills states that the ALJ’s finding that the Company provided inadequate evidence to support new rates for street lighting services “is unavailing to disallow cost recovery.”
 

87. Black Hills argues that it has sufficiently demonstrated that the Company is not recovering its cost of service from its lighting customers and that the Commission should allocate the revenue requirement for the lighting class as proposed by the Company in this proceeding.  Black Hills adds that the requirement in the Recommended Decision to file a separate advice letter to implement new street lighting rates is illogical and contrary to established law and results in another rate case causing unnecessary delay and additional expense.

Pueblo also takes exception to the provision in the Recommended Decision that directs Black Hills to file a separate rate proceeding if it wishes to support modified rates for lighting services.  Pueblo argues that this separate proceeding exposes the City to an undue rate increase, as well as considerable expense to engage in yet another proceeding soon after the completion of the instant litigated case.  Pueblo admits that the ALJ clarified that the purpose of the required advice letter filing was to permit a review and verification of calculations based upon changes incorporated into the CCOSS established in this proceeding.  Pueblo also admits that the implementation of the various directives in the Recommended Decision remains unclear as the ultimate revenue requirements assigned to the street lighting rate classes.  Nonetheless, Pueblo argues that if the minimum intercept method and the Company’s associated rate mitigation are rejected, customers taking service under the Customer-Owned LED Street Lighting rate could face an increase of over 90 percent.  Notwithstanding such advocacy, Pueblo 

88. restates its primary position that no rate increase should be granted for the Customer-Owned LED Street Lighting.

89. In response to Pueblo’s exceptions, Black Hills states that it agrees with the City that a new advice letter should not be required to establish final base rates for the street lighting class. However, Black Hills argues that the Company should be permitted to recover the full cost of service for the street lighting class, subject to the Company’s mitigation proposal for limiting the increase in the Customer-Owned LED lighting subclass to 30 percent, which is the Company’s position set forth in Rebuttal Testimony.

b. Findings and Conclusions

90. The Commission grants Black Hills’ and Pueblo’s request that new rates for street lighting services be established in this proceeding rather than in a follow-on 30-day notice advice letter filing.  As discussed below, we establish the lighting rates upon requiring mitigation to 
the results of an updated CCOSS calculated without the application of the minimum intercept method.
II. TIME-OF-USE (TOU) RATES

91. Staff, CEO, WRA, and COSEIA each advocated in this Phase II rate proceeding for the adoption of TOU rate options for more customers in Black Hills’ electric service area.

Staff advocates for TOU rates for the residential class, maintaining that since all of Black Hills customers have advanced meters, the Company should take advantage of that 

92. technology.  For example, Staff argues that TOU rates help customers focus their energy conservation during periods of system peak usage, which will help to achieve long-term goals of demand reduction and the avoidance of the costs of building new peaking generation capacity.  Through testimony, Staff asserts that avoiding new capacity costs is important because the rate increase requested in this proceeding results from a higher than anticipated share of on-peak demand by the residential class. Staff further holds that residential customers currently do not have the opportunity to lower their collective class peak demand relative to other classes because those other classes, large power and general service, and small general service customers, have the option to participate in a TOU program.  Staff also disagrees with Black Hills’ contention that, based on a study the Company performed to measure interest in a residential TOU program, there is insufficient interest in residential customers in a TOU program.
   

93. CEO supports an optional TOU program for residential and small commercial customers, stating that this will allow customers to control their bills and that the price signals sent by TOU rates allow for load shifting.  CEO is also critical of Black Hills’ interpretation of the residential TOU study that the Company conducted, stating that the results show an even split in interest in a residential TOU program.  Additionally, CEO states that Black Hills is incorrect in its statement that TOU rates would not be effective because there is not sufficient differential between on- and off-peak costs.  CEO encourages the Commission to order a plan for transitioning to TOU rates by 2020.
  

WRA also supports a residential TOU program for residential customers, stating that such a program provides customers with a financial incentive to shift consumption away 

94. from on-peak periods and enables customers to see more benefit from the advanced meters Black Hills has installed throughout its territory.  WRA further cites benefits of a TOU program as pollution reduction, improved system efficiency, heightened customer satisfaction, improved price signals, and increased reliability.  Additionally, WRA asserts that properly designed TOU rates will reflect long-term costs.  With regard to the residential TOU study Black Hills performed, WRA states that the results were not properly interpreted and that the on-peak and off-peak costs were not properly analyzed.
 
95. COSEIA argues that TOU rates should be implemented, on a mandatory or optional basis, for all customer classes.  With regard to rate structure, COSEIA advocates multiple rates throughout the day in order to send strong price signals.  COSEIA particularly encourages rates without demand charges in order that distributed generation customers will rely on their own generation during periods of the Company’s peak generation.

96. Pueblo County supports TOU rates for all customers, but  argues that more detailed billing information is necessary in order for residential customers to take advantage of TOU rates.  Additionally, Pueblo County holds that Black Hills has not prepared its residential customers for TOU rates.
 

A. Residential TOU Rates

In the Recommended Decision, the ALJ rejects Staff’s request for TOU rates for the residential class.  However, the ALJ directs the Company to work with stakeholders to 

97. develop a plan for a residential TOU program and to file that plan with the Commission by December 28, 2018.  

98. In its exceptions, Black Hills seeks clarification regarding the ALJ’s directive establishing this stakeholder process.  Black Hills requests that the Commission clarify that the TOU plan to be filed at the end of this year does not mean that TOU rates will be implemented in the near future and, if such rates are implemented, that the rates will not necessarily be based on the stakeholder process that led to the plan.

99. In response to Black Hills’ request for clarification, Staff agrees with Black Hills, in part, that a permanent residential TOU rate should not be mandated at this time.  However, Staff raises a concern that without more clarity as to the ordered engagement, efficiency in the process will be lost.  Staff states that its testimony demonstrated that Staff has strong interest in assisting the Company in developing a realistic approach to TOU rates for residential customers, considering the specifics of Black Hills’ service territory.  Staff also emphasizes that its proposal for a “voluntary” residential TOU rate, along with its proposal to allow the Company to “track” revenues in order to ensure that there is no revenue deficiency, show that alternatives to a “formally structured TOU pilot” are viable.  

100. In response to Black Hills, CEO seeks clarification that the stakeholder process related to residential TOU rates and the development of a plan and timeline is intended to result in a TOU rate being implemented in the near future.  CEO argues that the intent of the proposals for TOU rates made by Staff, CEO, and WRA in this proceeding was for Black Hills to not only engage with stakeholders and create a plan for implementing TOU rates, but also to implement the rates in the near future. CEO recognizes that the Recommended Decision does not order implementation of a residential TOU rate at this time, but argues that the ALJ does not preclude such a rate from being implemented in the near future. CEO states that a stakeholder process 
will allow parties to develop an actual TOU rate for Black Hills’ customers, giving careful consideration to many factors, including the number of price differentiated periods, the duration of each period, the potential seasonality of the periods, the coincidence of peak periods with peak system demands or costs, and the ratio of prices between periods. The process would include both the development of a customer education plan and a timeline for TOU program implementation. CEO argues that the eventual outcome of Black Hills working with stakeholders on a TOU rate plan should be to implement the TOU rate plan.

101. The Commission finds that a residential TOU program is appropriate and should be developed for implementation. The Commission therefore modifies the Recommended Decision to require the Company to file a plan to implement a full residential TOU rate 
pilot by August 31, 2018, rather than the Recommended Decision’s requirement of filing by December 28, 2018.
 

102. The plan shall be based on the stakeholder engagement process as required in the Recommended Decision, and shall result in a pilot program for residential TOU rates to be implemented by June 1, 2019.  As part of the stakeholder engagement process, we encourage Black Hills to consult with other utilities that have implemented residential TOU rates.  We also encourage Black Hills to refer to information provided in a recent Commissioner Information Meeting on residential TOU rates, Proceeding No. 17M-0204E, as the Company designs the residential TOU pilot program.

103. In the residential TOU plan that Black Hills is ordered to file, we expect that 
the Company will provide detail regarding on-peak and off-peak rates and rate designs for 
low-use/low-impact customers, including those who self-generate electricity.  Additionally, the pilot program shall be an “opt-out” program, such that Black Hills must include a process by which a customer can decline to participate in the TOU pilot.  

B. Small Commercial TOU Rates

104. The Recommended Decision granted Black Hills’ proposed Small General Service Low-Load Factor Time of Use (SGS-TOU) pilot, subject to certain modifications, including an end date of May 31, 2020 with the possibility of reauthorization. 

105. In its exceptions, Black Hills requests that the SGS-TOU pilot have an end date of at least December 31, 2021 arguing that more data is required to properly evaluate the pilot.  The Company explains that with the current timeframe for the conclusion of this Phase II proceeding, the SGS-TOU pilot will not be able to be implemented until mid-2018 at the earliest. The Company explained that it will need to engage with customers in order to find participants for the pilot, and customers may not be immediately willing or able to take part when the pilot commences.  In addition, Black Hills anticipates that it will engage in customer education with pilot participants and participating customers’ usage patterns may take some time to evolve as the customers gain more experience with TOU rates. 

106. Black Hills further explains electricity prices and usage patterns vary over different seasons. Because of the potential lead-time that may be involved for customers to adjust their usage to TOU rates, it is important that as many customers as possible have experience with each season more than once so that the Company will have sufficient and reliable data 
to analyze. Comprehensive and reliable data will enable Black Hills, the Commission, and customers to be better informed about whether SGS-TOU rates should be implemented on a long-term basis and how TOU rates programs could be improved.

107. The Commission denies the Company’s request to extend the pilot until at 
least December 31, 2021. While the implementation of the proposed pilot is supported notwithstanding the Commission’s decision to eliminate the SGS demand charge, the Commission seeks to implement TOU rates for SGS customers on an earlier schedule.  Therefore the pilot shall extend through September 30, 2020, after which we expect Black Hills to make an advice letter filing for the consideration of the implementation of TOU rates on a permanent basis.  Although the TOU pilot shall terminate on September, 30, 2020, Black Hills shall continue to make the rate available to SGS customers through the time when the Commission renders its final determinations in the required advice letter proceeding.

III. MITIGATION AND RATE DESIGN

108. Black Hills contends in its exceptions to the Recommended Decision that: “effect on the rates of each rate class was apparently not considered at all, because the analysis was not performed – that was left to Black Hills as an afterthought.”
  Black Hills alleges that the implementation of the Recommended Decision results in undue rate increases imposed on customers, in particular those taking Large Power Service.  Black Hills states that dramatic rate increases on large customers will have significant impacts on their operations and on economic development in the region.  Black Hills argues that many of that the institutions taking service under the Large Power Service rates had no representation in this case and that, in contrast, “most of the participating parties argued for lower rates for their own constituencies.”  Black Hills also admits that its own CCOSS allocation results in base rate impacts that would not be acceptable and thus proposes a mitigation strategy.
   

109. Pueblo County observes in its response to the exceptions filed by Black Hills that: 

“In a Phase II rate case, there are no winners. Allocating the costs approved in Phase one between rate classes pits members of our community against each other. However, these rate impacts are a result of increases imposed by Black Hills that have burdened the community and force different parties to take a position on which rate classes can best bear the burden of the next rate increase.”
  

110. Pueblo County argues that residents and small businesses cannot bear any additional increases due to the Company’s high monthly fixed charges, high volumetric rates, and high demand rates that start at 10 kW for small businesses.  Pueblo Country states that “the only remaining customers that can shoulder rate increases are in the large power service class.”

111. In its response to exceptions, EOC asserts that the Commission is empowered 
to mitigate rate impacts if it concludes that the implementation of the Recommended Decision will result in undue rate shock for the Large Power Service customers.  EOC concludes that 
short-term deviations from the direct application of the CCOSS for the Large Power Service customers would address the concerns of the Company and the Public Intervenors while largely maintaining cost-based rates and lower fixed monthly charges.

112. As explained above, Black Hills filed on March 16, 2018, an updated CCOSS in which all distribution plant accounts were allocated based on class demands instead of on the Black Hills’ application of the minimum intercept method.  The filing provided additional details regarding the overall results of the CCOSS without using the minimum intercept method in the evidentiary record.
  

113. Black Hills further provided a summary of the results of the CCOSS for the Commission’s convenience.  Black Hills shows the revenue requirements allocated to various customer classes based on the results of our oral deliberations on the exceptions to the Recommended Decision.  Specifically, the revenue requirement increase to residential customers was 8.4 percent.  The revenue requirements allocated to the Large Power Service class increase by 22.2 percent.  The revenue requirements allocated to the street lighting classes increase by 42.6 percent.  In contrast, the revenue requirements allocated to the Small and Large General Service classes decrease by approximately 19 percent.

A. Large Power Service-Primary

114. We conclude that the rate increase for the Large Power Service-Primary class as supported by the CCOSS models presented in this case is not reasonable.  Based on the updated CCOSS filed by Black Hills on March 16, 2018, we find that it is necessary to reduce the increase in assigned revenue requirements to the LPS-Primary class by 50 percent, the same percentage of mitigation proposed by Black Hills in its Direct Testimony,
 in order to achieve just and reasonable rates for these customers.  

115. We direct Black Hills offset the revenue reduction for the LPS-Primary class by increasing the revenues assigned to the Small and Large General Service rate classes in proportion to their allocated base rate revenues.  We note that this approximately $2.95 million of mitigation in the base rate revenues is roughly equal to revenue reduction of $2.63 million proposed by the Company for the LPS-Primary class in its Rebuttal Testimony.

116. Black Hills shall design rates for the LPS rate classes consistent with the rate design principals used to populate the tariffs filed on March 16, 2018 and reviewed at the March 19, 2018, technical conference.

B. Street Lighting

117. We likewise conclude that the rate increases for the Company’s lighting service classes as supported by the CCOSS models presented in this case are not reasonable.  We agree with Black Hills and Pueblo that reasonable rates derive instead from total base rate revenues of $1,565,789, the total lighting base rate revenues proposed in the Company’s Rebuttal Testimony.
  We direct Black Hills to offset the revenue reduction for the lighting classes by increasing the revenues assigned to all non-lighting classes in proportion to their allocated base rate revenues.  

118. Black Hills shall design rates for its lighting services that recover that $1.57 million increase in the same manner as used by the Company to develop the rates it presented, in part, in its Rebuttal Testimony.  Accordingly, the rate for 65 W LED fixtures will be $4.00 per month and the rate for 215 W LED fixtures will be $8.22 per month.

C. Residential

119. In its Rebuttal Testimony, Black Hills revealed that the 50 percent mitigation it proposed for its residential rate classes exceeds the expected impact from the discontinuance of its application of the minimum intercept method for distribution plant accounts.
  We agree with Black Hills that additional mitigation of residential rates is required beyond the CCOSS-driven reduction in the allocated revenue requirements caused by the elimination of the minimum intercept method.  We conclude that reasonable rates will derive from total residential base rate revenues of $75,069,614, the total base rate revenues proposed by Black Hills for its residential rate classes.

120. We direct Black Hills offset the revenue reduction for the residential rate classes by increasing the revenues assigned to the Small and Large General Service rate classes in proportion to their allocated base rate revenues.

121. Black Hills shall design rates for the residential rate classes consistent with the directives above, particularly with respect to the elimination of the RS-3 rate subclass.  

122. The Rate Designation RS-1 monthly customer charge shall be reduced from $16.50 to $8.77 and the Rate Designation RS-2 monthly customer charge shall be reduced from $16.50 to $6.69.  These reductions are based on the updated CCOSS results filed by Black Hills on March 16, 2017, that reflect the elimination of the minimum intercept method.  

123. Because the approved monthly customer charges for residential customers taking service under Rate Designation RS-1 differ from the customer charges that Black Hills proposed in its Rebuttal Testimony, additional guidance is required to design the year-round inclining block rate (IBR) structure as approved by the Recommended Decision and upheld by this Decision.  

124. We recognize that Black Hills designed the IBR rates to provide additional mitigation to low-use residential customers, such that there would be no bill impact from 
the transition from the existing General Rate Schedule Adjustment to the new Rate 
Designation RS-1 residential rates at a 500 kWh level of monthly usage (the threshold for the two-tiered IBR structure).
  However, with the lower monthly customer charges that derive from the updated CCOSS, it is not possible to calculate IBR rates that maintain no increase at the 500 kWh level without causing a bill impact for usage at the 600 kWh level (the average monthly usage level) greater than the 2.35 percent bill increase resulting from the rates the Company proposed in its Rebuttal Testimony at the same 600 kWh level of monthly usage.

125. We agree with Black Hills that a 2.35 percent increase in residential bills based on monthly average usage of 600 kWh is reasonable.  We therefore direct Black Hills to design the IBR rates such that the Rate Designation RS-1 monthly customer charge is set at $8.77 per month and the bill impact matches a 2.35 percent increase for 600 kWh of monthly usage.  We conclude that residential rates designed in this manner will foster the benefits of the IBR structure as discussed in the Recommended Decision and will result in reasonable rate and bill impacts.  We further uphold the proposed medical exception from the IBR, consistent with the Recommended Decision.

126. Black Hills shall design rates for Rate Designation RS-2 consistent with the rate design principals used to populate the tariffs filed on March 16, 2018, and reviewed at the March 19, 2018, technical conference.

D. Irrigation Pumping

127. We further agree with Black Hills that mitigation is required for the Company’s irrigation pumping rate class.  We conclude that reasonable rates will derive from total irrigation pumping base rate revenues of $658,860, the total base rate revenues proposed by Black Hills in its Rebuttal Testimony.

128. Black Hills shall design rates for its irrigation pumping rates consistent with the rate design principals used to populate the tariffs filed on March 16, 2018, and reviewed at the March 19, 2018, technical conference.

E. Small General Service and Large Power Service

129. Based on our review of the Company’s March 16, 2018, filing pursuant to Decision No. C18-0162-I, we conclude that the Small General Service and Large Power Service assigned base rate revenues will decline despite the revenue offsets necessary to mitigate the rate increases that would otherwise result for the LPS-Primary, street lighting, residential, and irrigation pumping rate classes.  

130. Black Hills shall collapse the SGS Non-Demand Rate Designation SGS-N and SGS Demand Rate Designation SGS-D into a single SGS rate class. This rate shall be applicable to commercial, industrial, and institutional customers for electric service supplied through one metering point for demands estimated to be less than or equal to 50 kW. 

Black Hills shall design rates for its Small General Service and Large Power Service rate classes to collect the adjusted base rate revenues in accordance with the mitigation 

131. directives above.  These rates shall be designed consistent with the principals used to populate the tariffs filed on March 16, 2018, and reviewed at the March 19, 2018, technical conference.  

IV. COMPLIANCE PROCEDURES

132. The advice letter tariff filing compliance procedures set forth in the Recommended Decision at ¶¶ 324-329 are no longer applicable.  

133. In Decision No. C18-0162-I, we directed Black Hills to confer with Staff on the updated CCOSS, rate designs, revenue proof, tariff sheets, and bill impact and revenue requirement summaries prior to the technical conference to facilitate the review of the Company’s final compliance advice letter tariff filing.

134. We also have thoroughly reviewed the updated CCOSS, rate designs, revenue proof, tariff sheets, and bill impact and revenue requirement summaries filed on March 16, 2018, and presented at the March 19, 2018, technical conference.

135. Based on Staff’s and the Commission’s review of the Company’s March 16, 2018, filing, we conclude that it is reasonable to authorize Black Hills to make a compliance advice letter tariff filing with no additional notice beyond the tariff filing itself.  We further conclude that the tariff sheets in the advice letter filing may be filed on shortened notice as directed below.

V. ORDER

A. The Commission Orders That:

1. Decision No. R18-0054, issued on January 23, 2018, is adopted as modified by this Decision, consistent with the discussion above.

2. The Exceptions to Decision No. R18-0054 filed by Black Hills\Colorado Electric Utility Company LP (Black Hills) on February 12, 2018, are granted, in part, and denied, in part, consistent with the discussion above.
3. The Exceptions to Decision No. R18-0054 filed jointly by the City of Pueblo; Fountain Valley Authority; Board of Water Works of Pueblo, Colorado; and Colorado Springs Utilities/Southern Delivery System on February 12, 2018, are granted, in part, and denied, in part, consistent with the discussion above.

4. The Exceptions to Decision No. R18-0054 filed by the Colorado Office of Consumer Counsel on February 12, 2018, are granted.

5. The Exceptions to Decision No. R18-0054 filed by LafargeHolcim (U.S.) Inc. on February 12, 2018, are denied.
6. The effective date of the tariff sheets filed by Black Hills on July 11, 2017 under Advice Letter No. 742 is permanently suspended and shall not be further amended. 

7. The tariff sheets filed under Advice Letter No. 742 are permanently suspended and shall not be further amended.

8. Black Hills shall file revised base rate tariff sheets in Colorado PUC No. 9 with rates designed to recover the modified class-allocated base rate revenue requirements discussed above to cause the removal of the General Rate Schedule Adjustment authorized by Decision No. C16-1140.

9. Black Hills shall file revised tariff sheets for the Clean Air-Clean Jobs Act to incorporate the class allocators approved by this Decision. 

10. Black Hills shall file revised tariff sheets for the Transmission Cost Adjustment to reflect the roll-in to base rates of costs as approved by this Decision.

11. Black Hills shall file revised tariff sheets for the Purchased Capacity Cost Adjustment to reflect the roll-in to base rates of costs and to incorporate the class allocators as approved by this Decision.

12. Black Hills shall file an advice letter compliance filing to modify the tariff sheets in Colorado PUC No. 9 in a separate proceeding and on not less than three business days’ notice.  The advice letter and tariff sheets shall be filed as a new advice letter proceeding and shall comply will all applicable rules.  In calculating the proposed effective date, the date the filing is received at the Commission is not included in the notice period and the entire notice period must expire prior to the effective date.  The advice letter and tariff must comply in all substantive respects to this Decision in order to be filed as a compliance filing on shortened notice.

13. Black Hills shall file a plan to implement a full residential time-of-use rate pilot by August 31, 2018, consistent with the discussion above.  The plan shall be based on the stakeholder engagement process and shall result in a pilot program for residential time-of-use rates to be implemented by June 1, 2019.  The pilot program shall be an “opt-out” program, such that Black Hills must include a process by which a customer can decline to participate in the time-of-use pilot.  
14. The Motion to Strike Extra-Record Evidence Presented for the First Time in Exceptions filed by Western Resource Advocates on February 20, 2018, is granted, consistent with the discussion above.

15. The Petition to Intervene filed by Cripple Creek & Victor Gold Mining Company LLCs (CC&V) on February 27, 2018, is denied.

16. The Motion Requesting Clarification of Commission Interim Decision C18-0162I and Commission Consideration of Mitigation upon Presentation of the Compliance Cost of Service Study filed by the City of Pueblo on March 22, 2018, is denied.
17. The Motion for Reconsideration of Denial of Intervention filed by CC&V on March 28, 2018, is denied.
18. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Decision.
19. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS AND WEEKLY MEETINGS 
March 2, 2018, March 5, 2018, April 4, 2018, and April 25, 2018.
	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


JEFFREY P. ACKERMANN
________________________________


FRANCES A. KONCILA
________________________________
                                        Commissioners

COMMISSIONER WENDY M. MOSER DISSENTING.



VI. COMMISSIONER WENDY M. MOSER DISSENTING

A. Application of Minimum Intercept Method 

1. I dissented to the Majority Opinion on rejecting the minimum intercept method and insisting on the class cost of service study (CCOS) method, as I see debating the distinction between the methods similar to “being on a mission without a cause”, i.e., much ado about nothing. Regulators are mandated by statute to establish just and reasonable rates for utilities under their jurisdiction. Reasonable people would agree that proper rates must be designed and implemented to recover costs incurred by a utility to provide the service required by the customers. It is no secret that the objective of a cost of service study is to apportion all costs required to serve customers among each customer class in a fair and equitable manner. Regardless of the method used, one can arrive at a fair and equitable apportionment.

B. RS-3:  Residential Net-Metered Rate Subclass 

2. The effect of the majority decision is to shift costs away from the true costs causers and instead burden all “non-net-metered” residential customers with costs estimated at $471,500.  The extra irony here is that the net-metered customers, who can afford solar panels, are being paid by the rest of the customer base to have solar, while the costs that they create are being shifted to the rest of the residential class, who are not getting paid and most likely less able to bear the cost burden that will result from this shift.  This is an area that should be the subject of a separate proceeding in order to properly align costs with the cost causers.  I would invite both of our regulated electric utilities and other parties to this proceeding whom are interested to file and prepare a joint application towards this end.

C. Production Meters

3. I found it helpful that the Administrative Law Judge (ALJ) clarified that his Recommended Decision does not preclude Black Hills/Colorado Electric Utility Company, LP (Black Hills or Company) from recovering the costs of the production meters, but instead only rejects the method of recovery proposed by the Company in this Phase II rate proceeding. However, I must disagree that the production meter costs incurred by Black Hills for the Renewable Energy Standard compliance purposes should, or can, be recoverable through the Company’s Renewable Energy Standard Adjustment (RESA). There is nothing in the Renewable Energy Statutes that in any way, shape, or form allow the costs for distribution infrastructure to be recovered through the RESA. However, Black Hills is entitled to recovery of its costs. I agree with Black Hills and ), Western Resource Advocates’ assertion that because Black Hills has acknowledged that the production meter data provide value to the Company beyond net metering and on-site solar program administration, these costs are therefore better classified as distribution system costs that are shared among all rate classes. 

D. Demand Charges for Small General Service Customers

4. I disagree with the decision to have Black Hills collapse the Small 
General Service (SGS) Non-Demand Rate Designation SGS-N and SGS Demand Rate Designation SGS-D into a single SGS rate class. There is a significant difference between the size of the customers and their amounts of usage as between the different rate classes; hence, the reason that a separate rate class has existed. It is not the “larger class” that will bear the brunt of this decision; rather, it is the smaller customers. Rather than collapse the classes, customers would have been better off to leave the classes separate, or raise the threshold to 25 kW, as argued by the Office of Consumer Counsel.  

E. Residential TOU Rates

5. I support the ALJ’s recommended decision to reject Commission Staff’s request for time-of-use (TOU) rates for the residential class. Accordingly, I disagree with the majority decision that Black Hills should develop and file a plan to implement a full residential TOU rate pilot by August 31, 2018. Given the lack of what I will refer to as “success of a residential TOU rate pilot”, as being shown by our other rate regulated utility, it does not seem wise to require Black Hills to have its customers to pay for such a pilot. Rather, it would make more sense to require Black Hills to work with our other electric utility and participate in any Commissioner Information Meetings on residential TOU rates, including Proceeding No. 17M-0204E. Once that utility has established that TOU rates are effective, Black Hills could implement a plan, based on the learnings from the other utility. Having both utilities working on pilot programs, when we have no conclusive evidence that TOU is a workable and acceptable rate structure, seems to me to be a waste of ratepayer dollars.   

THE PUBLIC UTILITIES COMMISSION
         OF THE STATE OF COLORADO
WENDY M. MOSER
________________________________
                                         Commissioner
�  Commissioner Wendy M. Moser disagreed with: (1) the rejection of the use of the minimum intercept method; (2) the rejection of the RS-3 rate subclass; and (3) the recovery of production meter revenue requirements with collections from the Renewable Energy Standard Adjustment.


� Commissioner Wendy M. Moser disagreed with the elimination of the SGS Demand Rate �Designation SGS-D. 


� WRA stated that COSEIA supports WRA’s Motion to Strike and will strike the related discussion in its response to Black Hills’ exceptions.


�  CC&V Motion at p. 2.


� With this Decision, CC&V’s response to Pueblo’s Motion for Clarification and Mitigation is moot. Further, CC&V’s request for oral argument is moot, as non-parties may not request oral argument.


� See Attachment MJH-2 at 3, line 10 (percent net base rate increase).


�  Id. at lines 14 (dollar amount of mitigated class cost of service) and 18 (percent increase proposed base rate revenues with 50 percent mitigation).


� Recommended Decision, ¶ 33, p. 11.


� Recommended Decision, ¶ 224, pp. 66-67.


� Recommended Decision, ¶ 201, p. 60.


� Recommended Decision, ¶ 205, p. 61.


� Recommended Decision, ¶ 226, p. 67.


� Black Hills Exceptions, p. 16.


� Black Hills Exceptions, p. 18.


� Black Hills Exceptions, p. 21.


� Harrington Rebuttal, p. 27.


� Recommended Decision, ¶ 208, p. 62.


� Recommended Decision, ¶ 211, p. 63.


� Black Hills Exceptions, p. 24.


� Recommended Decision, ¶ 246, p. 73.  “Staff’s position that the SGS tariff sheets should be modified to address the lack of detail regarding the process used by Black Hills to move customers between the �SGS-NonDemand and SGS-Demand tariffs is reasonable. The Company will be ordered to file tariff sheets within 30 days of the conclusion of this proceeding as a new advice letter filing with full statutory notice.”


� Decision No. C10-0286 was issued in Proceeding No. 09AL-299E on March 29, 2010.


� Black Hills Exceptions, p. 25.


� In the Answer Testimony of Pueblo witness, Ms. Whittlef at page 16, Pueblo requested that the Commission order no increased lighting charges and that instead the Commission order these increased costs be borne by the shareholders, not ratepayers.  However, Pueblo failed to cite to any legal authority that allows the Commission, in a Phase I rate design case, to order shareholders to bear these costs, even if there were a misrepresentation. This is a dispute left to the civil courts, not to this Commission in a rate design proceeding.


� Recommended Decision, ¶¶130-131. 


� Recommended Decision, ¶¶142-143


� Recommended Decision, ¶¶135-136.


� Recommended Decision, ¶141.


� Recommended Decision, ¶139.


� Commissioner Wendy M. Moser does not join in these findings and conclusions.


�  Black Hills Exceptions, p. 3.


� Black Hills Exceptions, pp. 5-6.  “Black Hills requests that the Commission accept the Company’s proposal to continue using the minimum intercept method to allocate costs between a customer charge for fixed costs and a volumetric charge based on consumption, subject to the Company’s proposed fifty percent mitigation to ensure that customers continue to pay just and reasonable rates.”


� Pueblo County Exceptions, p. 2.


� Pueblo County Exceptions, p. 2.


� Rebuttal Table MJH-2, Harrington Rebuttal, p. 6.  


� Harrington Direct, p. 5.


� Harington Rebuttal, Attachment MJH-9.


� Harington Rebuttal, Attachment MJH-9.


� Harington Rebuttal, Attachment MJH-9.


� Harington Rebuttal, Attachment MJH-9.


� Stoffel Direct, p. 19.


� Gray Rebuttal, Attachment CRG-8.


� Harington Rebuttal, Attachment MJH-9.


� Decision No. C16-1140 was issued in Proceeding No. 16AL-0326E on December 19, 2016.
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