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I. BY THE COMMISSION

A. Statement
1. This Decision denies the Motion Contesting Interim Decision No. R18-0114-I and Requesting Certification of Interim Decision (Motion to Certify) filed on May 18, 2018 by the Colorado Office of Consumer Counsel (OCC).  

2. The motion for shortened response time contained within the Motion to Certify is denied as moot.  We also deny as moot the Motion for Leave to Reply to Public Service Company of Colorado’s Response to Motion for Shortened Response Time filed by the OCC on May 21, 2018.

B. Discussion
3. On June 2, 2017, Public Service Company of Colorado (Public Service or Company) filed Advice Letter No. 912-Gas with supporting testimony and attachments.  Public Service seeks to increase rates for all natural gas sales and transportation services by implementing increases to its General Rate Schedule Adjustment (GRSA) in the Company’s Colorado PUC No. 6-Gas tariff.  If the proposed GRSA levels are approved by the Commission as filed, the Company’s base rate revenues would increase by $232.9 million during the 
three-year multi-year rate plan period 2018 through 2020.  The revenue requirements in each year of the multi-year plan are based on cost of service studies using future test years.  
4. Due to the expiration of the Pipeline System Integrity Adjustment (PSIA) on December 31, 2018, and in conjunction with its proposed multi-year plan, Public Service proposes to roll $93.9 million in PSIA mechanism costs into base rates in 2019.  Public Service further commits to file a Phase II rate proceeding to address cost allocation and rate design at, or near, the beginning of 2019.  

5. By Decision No. C17-0507, issued June 21, 2017, the Commission set the tariffs filed with Advice letter No. 912-Gas for hearing and suspended the effective date of the tariffs for 120 days, or until October 31, 2017.  The Commission also referred the matter to an Administrative Law Judge (ALJ).  
6. By Decision No. R17-0723-I, issued September 1, 2017, ALJ Conor F. Farley adopted a procedural schedule with evidentiary hearings set for December 11 through 15 and 18 through 19, 2017.  The ALJ allowed Public Service to institute provisional rates, effective January 1, 2018, equal to the full amount of the rates sought in the first year of the multi-year plan as set forth in the initial Advice Letter No. 912-Gas filing.  The interim rates were proposed by the parties in exchange for Public Service filing amendments to Advice Letter No. 912-Gas to extend the statutory suspension period of the rates in order to accommodate the hearing dates as late as December 2017. 

7. On September 15, 2017, Public Service filed the amendment to Advice Letter No. 912-Gas extending the effective date of the tariffs to October 27, 2017.  The amendment thus extended the 120-day statutory deadline to February 24, 2018.  

8. On December 22, 2017, President Trump signed into law the Federal Tax Cuts and Jobs Act (TCJA).  Among other things, the TCJA reduced the federal corporate tax rate from 35 percent to 21 percent on January 1, 2018.  
9. On December 27, 2017, Public Service filed Advice Letter No. 921-Gas in Proceeding No. 17AL-0874G to put into place provisional rates effective January 1, 2018 pursuant to Decision No. R17-0723-I.
10. On February 1, 2018, by Decision No. C18-0075, the Commission opened a statewide proceeding (Proceeding No. 18M-0074EG) for the Commission’s consideration of the impacts of the TCJA on the revenue requirements and rates of all Colorado investor-owned electric and natural gas utilities including Public Service (Statewide TCJA Proceeding). The Commission directed Public Service and the other Colorado utilities to record and track as a deferred regulatory liability, the difference in tax liabilities caused by the enactment of the TCJA as compared to the federal tax amounts used to establish rates currently in effect. The Commission further ordered Public Service and the other Colorado utilities to submit a filing, no later than February 21, 2018, that addresses: (1) the tracking and monitoring of the TCJA-related deferred regulatory liability; (2) proposals for implementing any refund due to customers associated with the deferred regulatory liability; and (3) the establishment of updated revenue requirements and rates that reflect the prospective impacts of the TCJA. The Commission explained that this statewide proceeding provides a degree of uniformity in the treatment of the issues relating to the impacts of the TCJA for all Colorado investor-owned electric and natural gas utilities and their customers. The Commission recognized, however, that the specific circumstances of each utility also must be taken into account. Specifically, the Commission acknowledged that Public Service and certain other utilities have ongoing rate proceedings before the Commission at this time and clarified that the filing requirements were not intended to preclude the implementation of potential refunds or the establishment of new rates in those other ongoing proceedings.

11. By Decision No. R18-0114-I, issued February 14, 2018, the ALJ extended the statutory suspension period for the decision on the tariffs filed with Advice Letter No. 912-Gas by an additional 90 days pursuant to § 40-6-111(1)(b), C.R.S.  As explained below, the ALJ also denied the OCC’s motion to reopen the record in this case to take evidence on TCJA impacts.  The ALJ instead, granted in part, a joint motion to approve the Settlement Agreement and Impacts of Tax Cuts and Jobs Act (TCJA Settlement) reached by Public Service and Staff of the Colorado Public Utilities Commission (Staff) that offered an alternative approach for addressing TCJA impacts.

12. On February 20, 2018, Public Service filed a second amendment to Advice Letter No. 912-Gas extending the effective date of the tariffs to June 5, 2018.  The second amendment thus extended the full 210-day statutory deadline to January 1, 2019. 
13. On February 26, 2018, Public Service filed Advice Letter No. 924-Gas in Proceeding No. 18AL-0125G to put into place provisional rates effective March 1, 2018 pursuant to Decision No. R18-0114-I.  The filing reduced the provisional GRSA from 33.64 percent to 28.41 percent to reflect, on a preliminary basis, the reduction in revenue requirements caused by the TCJA.

14. On May 11, 2018, ALJ Farley issued Decision No. R18-0318-I.  The ALJ certified the decision as immediately appealable to the Commission en banc.  The ALJ explains that he certified the decision as immediately appealable because, based on the TCJA Settlement, the Commission is to consider and rule on any appeals to the decision before the ALJ considers further evidence and renders a recommended decision in this proceeding addressing the final calculation of the rate impacts of the TCJA.  The ALJ explains that his recommended decision will then be subject to exceptions addressed by the Commission and that the entire proceeding will be subject to judicial review thereafter.  The ALJ established a deadline for motions seeking review of Decision No. R18-0318-I of May 31, 2018.  Responses to such motions are due June 7, 2018.

15. Also on May 11, 2018, the Commission issued Decision No. C18-0326-I in the Statewide TCJA Proceeding.  The Commission adopted a uniform process for determining whether each Colorado utility, including Public Service, has properly addressed the TCJA impacts on rates.  The Commission also provided guidance to each utility as to how to proceed in accordance with these common procedures.  The Commission required Public Service and every other Colorado utility to file quarterly status reports on their progress in addressing TCJA impacts on rates. With respect to guidance to Public Service, the Commission recognized this ongoing base rate proceeding, acknowledging that the evidentiary record in the case was closed but that ALJ Farley had approved a TCJA-related settlement agreement on February 14, 2018 by Decision No. R18-0114-I.
C. TCJA Settlement 

16. ALJ Farley provides a detailed account on the background, review, and approval of the TCJA Settlement in paragraphs 32 through 46 of Decision No. R18-0318-I.

17. Of relevance here, the OCC filed a Motion to Reopen Evidentiary Record, Vacate the Date to File Statements of Position, and Establish Procedural Schedule (Motion to Reopen) on December 22, 2017.  The OCC requested that the evidentiary record be reopened to take additional evidence on the issue of the impact of the TCJA on this proceeding.  The OCC requested the ALJ establish new filing deadlines for testimony and related discovery procedures limited to the impact of the TCJA upon the revenue requirement in test years proposed by the parties in previously filed testimony.     

18. On January 5, 2018, Public Service filed a response opposing the Motion to Reopen.  
19. On January 11, 2018, ALJ Farley issued Decision No. R18-0036-I scheduling oral argument on the Motion to Reopen for January 22, 2018.  

20. On January 19, 2018, Public Service and Staff filed a joint motion for approval of the TCJA Settlement (Joint Motion).  As explained by the ALJ, the TCJA Settlement proposed a four-step process to provide both a reduction in the provisional rates effective January 1, 2018 based on preliminary estimates of the impacts of the TCJA, and procedures for determining and implementing the full impacts of the TCJA rates within this same proceeding.   
21. The ALJ explains that the first step entailed a $20 million reduction to the provisional rates that took effect January 1, 2018.  These reduced provisional rates took effect March 1, 2018, as stated above.   

22. The ALJ states that the second step involves further adjusting the provisional rates based on Decision No.  R18-0318-I.  The revenue requirement resulting from that decision, following appeal to the Commission, also would be reduced by $20 million to carry forward the preliminary TCJA impacts.

23. The ALJ states that the third step involves a second evidentiary hearing to determine the final impact of the TCJA on the Company’s revenue requirements.  The ALJ explains that whereas the first and second steps were designed to return as much of the TCJA benefits to ratepayers as fast as possible through a necessarily preliminary calculation of the TCJA’s impacts on rates, this third step will determine the final impact of the TCJA on rates.  The ALJ recognizes that the final rates will be calculated to include any necessary true-ups to ensure customers receive the full benefit of the TCJA beginning January 1, 2018. 

24. Finally, the ALJ states that the fourth and last step involves implementing the final rates determined in the third step.

25. Decision No. R18-0318-I explains that ALJ Farley convened the oral arguments hearing as scheduled on January 22, 2018, at which the parties addressed both the OCC’s Motion to Reopen and the Joint Motion.  The ALJ notes that all the parties except the OCC supported the Joint Motion, whereas the OCC requested an evidentiary hearing on the Joint Motion.  

26. The ALJ further explains in Decision No. R18-0318-I that his Decision 
No. R18-0114-I denied the OCC’s Motion to Reopen and approved, in part, the terms of the TCJA Settlement.  The ALJ concluded that the TCJA Settlement “is the best outcome under the circumstances because it provides both immediate benefits to ratepayers in the form of lower provisional rates starting on March 1, 2018, and a fair process for reaching a final determination of the TCJA’s impact on rates.  It also included a commitment from [Public Service] to provide the full benefit of the TCJA to the ratepayers retroactive to January 1, 2018.”

D. Motion to Certify

27. In its Motion to Certify, the OCC requests that the Commission allow the parties to address on appeal whether the remaining steps of process established by ALJ Farley by Decision No. R18-0114-I should remain in effect.  

28. The OCC argues that the terms of the TCJA Settlement approved by Decision No. R18-0114-I and the process for addressing TCJA impacts as adopted by that decision are “outliers”  when compared to the way other rate regulated utilities are addressing TCJA impacts.  The OCC claims that the Commission has established a specific, uniform process for addressing TCJA impacts across all of the Colorado rate-regulated utilities, citing Decision No. C18-0326-I in the Statewide TCJA Proceeding.  The OCC further argues that this uniform TCJA process “is intended to result in a return of all money, with no contingencies, due to ratepayers prior to the end of 2018 and retroactive to January 1, 2018.” 
 
29. The OCC includes a motion to shorten response time in the Motion to Certify, requesting that response time should be shortened to Monday, May 21, 2018.  In the statement of conferral in the Motion to Certify, the OCC indicates that Public Service opposes the request for shortened response time.  

30. Early in the day on May 21, 2018, Public Service filed a response to the OCC’s motion for shortened response time.  Public Service argues that the OCC failed to satisfy its “meet and confer” requirements as required by Commission rules.  Public Service also argues that the OCC has not demonstrated that a shortened response time is necessary.  Public Service further states that it would be prejudiced if forced to respond to the motion one business day after it was served.  
31. Public Service argues that any issues regarding the impact of Decision 
No. C18-0326-I issued by the Commission in the Statewide TCJA Proceeding on the 
TCJA Settlement can be addressed independently of the May 31, 2018 deadline for appeals to ALJ Farley’s Decision No.  R18-0318-I.  Public Service states that “the TCJA impacts on the Gas Department will not be determined prior to May 31 under any scenario. As such, there is no reason to expedite the Motion or shorten response times.”

32. Notwithstanding its opposition to shortened response time, Public Service filed a response addressing the merits of the Motion to Certify later in the day on May 21, 2018.  Public Service argues the OCC has not used the proper process for contesting Decision No. R18-0114-I.  Specifically, Public Service states that, pursuant to prior Commission decisions and Rule 1502(d) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, the relief requested by the OCC, i.e., the certification of Decision No. R18-0114-I for en banc review by the Commission, may only be granted by ALJ Farley.

33. Public Service further argues that the Commission was fully aware of the TCJA Settlement approved by Decision No. R18-0114-I when it issued Decision No. C18-0326-I in the Statewide TCJA Proceeding.  Public Service states that the TCJA Settlement and the interim decision approving it are not inconsistent with the intended results of the process set forth by the Commission in the Statewide TCJA Proceeding, because they will result in the return of all money, with no contingencies, due to customers before the end of 2018 and retroactive to January 1, 2018.

34. Public Service further argues that the Company and its customers would be prejudiced if the approved settlement terms are altered at this late stage in the proceeding, particularly since lower provisional rates went into effect on March 1, 2018.

35. Also on May 21, 2018, the OCC filed a Motion for Leave to Reply to Public Service Company of Colorado’s Response to Motion for Shortened Response Time.  The OCC admits that it has made no request to ALJ Farley to make Decision No. R18-0114-I immediately appealable.  The OCC thus argues that Public Service’s assertion that ALJ Farley already had rejected the OCC’s request to make Decision No. R18-0114-I immediately appealable was a material misstatement of fact.  The OCC also states that its efforts to meet the Rule 4 CCR 
723-1-1400 conferral obligation are uncontested. The OCC argues that Rule 1400 imposes none of the conferral obligations contained in Public Service’s response to the OCC’s request for shortened response time.  The OCC argues that Rule 1400 simply requires the OCC to confer with the parties about the motion and to report to the Commission when the relief requested is unopposed.
E. Conclusions and Findings

36. We deny the OCC’s Motion to Certify.  The motion is improper and fails to comply with Rule 1502.

37. Rule 1502(c) states:  “Any person aggrieved by an interim decision may file a written motion with the presiding officer entering the decision to set aside, modify, or stay the interim decision.”   The OCC has not filed a motion with ALJ Farley with respect to Decision No. R18-0114-I.  ALJ Farley has not issued a recommended decision in this case and he remains the presiding officer even while the Commission takes up potential appeals to Decision 
No. R18-0318-I.

38. Rule 1502(d) states: “The Commission, hearing Commissioner or Administrative Law Judge may certify any interim decision as immediately appealable through the filing of a motion subject to review by the Commission en banc. Such motion shall be filed pursuant to rule 1400 and shall be titled "Motion Contesting Interim Decision No. [XXX-XXXX-I]."

39. ALJ Farley did not certify his Decision No. R18-0114-I as immediately appealable.  If the OCC seeks to appeal Decision No. R18-0114-I, the OCC must request that ALJ Farley make his interim decision appealable.  The Motion to Certify filed on May 18, 2018 instead was directed to the Commission en banc.  The OCC asks this Commission to certify ALJ Farley’s Interim Decision as immediately appealable in order to address the differences between the ALJ’s TCJA process and the Commission’s uniform process established in Proceeding No. 18M-0074EG.  However, the Commission may not, pursuant to the directives of Rule 1502, certify the interim decision of an ALJ or hearing officer as immediately appealable to the Commission.  OCC’s arguments notwithstanding, we do not have the ability to certify the ALJ’s Interim Decision as immediately appealable.  

40. It should be noted that while we find the merits of OCC’s argument to certify the ALJ’s Interim Decision as immediately appealable unavailing; to the extent OCC addresses 
the TCJA process established by ALJ Farley in relation to the process established by the Commission in Proceeding No. 18M-0074EG, we do not take up the merits of that issue at this time. 

41. In light of our rejection of the OCC’s Motion to Certify, we deny as moot both the motion for shortened response time contained within the Motion to Certify and the Motion for Leave to Reply to Public Service Company of Colorado’s Response to Motion for Shortened Response Time filed by the OCC on May 21, 2018.
42. We further note that in the third step of the process adopted by the ALJ by Decision No. R18-0114-I, the OCC will have an opportunity to be heard on Public Service’s proposed calculation of final TCJA impacts on the Company’s rates.  The OCC also will have 
an opportunity in the fourth step to appeal any recommended decision or decision of the Commission that will issue after the forthcoming evidentiary process focusing exclusively on the impact of the TCJA on rates.
II. ORDER

A. It Is Ordered That:

1. The Motion Contesting Interim Decision No. R18-0114-I and Requesting Certification of Interim Decision filed on May 18, 2018 by the Colorado Office of Consumer Counsel is (OCC) denied consistent with the discussion above.  
2. The motion for shortened response time contained within the motion contesting Decision No. R18-0114-I is denied as moot.  

3. The Motion for Leave to Reply to Public Service Company of Colorado’s Response to Motion for Shortened Response Time filed by the OCC on May 21, 2018 is denied as moot.
4. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 23, 2018.
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