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I. BY THE COMMISSION

A. Statement
1. This Decision addresses the Application for Rehearing, Reargument, or Reconsideration (RRR) filed by the Coalition of Ratepayers (Coalition) on April 11, 2018, of Decision No. C18-0191 (CEP Presentation Decision) issued on March 22, 2018. Consistent with the discussion below, we uphold the CEP Presentation Decision and deny the RRR. 

B. Background

2. The CEP Presentation Decision grants the request of 16 stipulating parties to allow Public Service Company of Colorado (Public Service or Company) to present for consideration, a Colorado Energy Plan (CEP) Portfolio in Phase II of this Electric Resource Plan (ERP) proceeding. The CEP Portfolio will include sufficient new renewable energy resources and other resources, including natural gas-fired electric generation, to meet a future resource need created by the Company’s proposed early retirement of the Comanche 1 and 2 coal generation units, if so ordered by the Commission.  

3. To facilitate our consideration of the CEP Portfolio in Phase II, we directed Public Service to develop and present additional resource portfolios, and to model the CEP Portfolio and certain other resource portfolios using additional modeling requirements.
 We noted that parties have the opportunity to file comments on the portfolios presented in the 120-Day Report, pursuant to the Phase II process codified in our Electric Resource Planning Rules, 4 Code of Colorado Regulations (CCR) 723-3-3600 et seq. (ERP Rules).
 Finally, we stated that, at the conclusion of this process, we will consider the portfolios and the comments and make a determination regarding the final “cost-effective resource plan.”
C. RRR Discussion

4. In its April 11, 2018 filing, the Coalition states that it “generally agrees” with the Commission’s assessment that modeling adjustments are required to compare the CEP Portfolio to the baseline portfolio.
 Nevertheless, the Coalition seeks RRR claiming that, as a threshold matter, Public Service failed to demonstrate that the CEP will keep ratepayers neutral or save them money relative to the baseline portfolio. The Coalition also makes procedural claims and argues again that the Commission lacks authority to consider early coal plant retirements within this ERP. 

5. We reject each of the Coalition’s arguments, as addressed below. 

1. Consideration of CEP Portfolio in this ERP

6. The Coalition makes a series of claims in its RRR that consideration of the CEP Portfolio in this ERP is in error. We find the claims raised by the Coalition are based on incorrect assumptions about the Commission’s ERP Rules and processes.  As discussed below, we deny these claims; consideration of the CEP Portfolio within this ERP is not in error as alleged by the Coalition.
a. Prior to Phase II, Public Service Need Not Demonstrate that the CEP Portfolio is Cost Effective. 
7. As an initial matter, the Coalition claims that Public Service failed to meet what it states is a “threshold” requirement to demonstrate that the CEP Portfolio is cost effective.
 The Coalition argues that Public Service “failed to demonstrate that the CEP will keep ratepayers neutral or save them money…”
 The Coalition contends that the Commission erred in “allowing the CEP to move forward without a prima facie showing that the CEP is cost-effective and will minimize the net present value revenue requirement of Colorado ratepayers.”
 
8. For support, the Coalition cites Rule 4 CCR 723-3-3601 of the ERP Rules, noting this overview states the “purpose of these rules is to establish a process to determine the need for additional electric resources … and to develop cost-effective resource portfolios to meet such need reliably”
 (emphasis in RRR). The Coalition states that, pursuant to the definitions section in Rule 4 CCR 723-3-3602(c), a “[c]ost-effective resource plan” is a “designated combination of new resources that the Commission determines can be acquired at a reasonable cost and rate impact.”
 The Coalition includes that § 40-1-102(5)(a), C.R.S., defines “Cost-effective” as “having a benefit-cost ratio greater than one.” 
We find there is no requirement in the rules and statutes for a prima facie showing of cost effectiveness at this stage of the ERP. The Coalition incorrectly assumes that Public Service must show the CEP Portfolio is cost-effective prior to Phase II. In the CEP Presentation Decision, we did not find the CEP Portfolio was “cost-effective” because such a finding is not 

9. yet applicable. The CEP Presentation Decision permits modeling to move forward, and for Public Service to present the cost-effectiveness of the CEP Portfolio in Phase II—based on the actual bid amounts and implementation of the revised modeling parameters that we ordered in the CEP Presentation Decision. 
10. As we explained, at the conclusion of the Phase II process, we will consider the portfolios presented and make a determination regarding a final cost-effective resource plan.
 The Coalition’s arguments misinterpret the ERP processes and do not account for our statements in the CEP Presentation Decision.  
b. CEP Portfolio Costs are Included in Modeling for Commission Consideration  
11. The Coalition next reiterates prior arguments that Public Service failed to show the CEP Portfolio is cost effective because the Coalition claims specific calculations and modeling presentations are faulty.
  The Commission considered these same arguments 
from the Coalition and rejected them in the CEP Presentation Decision.  We again find the CEP Presentation Decision fully addressed the savings calculations and the modeling of the CEP Portfolio. 

12. As discussed above, the Coalition incorrectly relies on the false assumption that Public Service must show “cost-effectiveness” before continuing with modeling. The Coalition also disregards the actual findings of the CEP Presentation Decision. As it relates to modeling, by that Decision, we significantly revised the modeling requirements to accommodate consideration of the CEP Portfolio in Phase II.  The Commission considered each claimed “omission” by the Coalition.  

13. Notably, the Coalition’s RRR does not include whether our actual determinations were faulty.  In fact, its filing does not acknowledge that the Commission made determinations addressing the claims raised again in RRR.

14. For example, we required the following modeling requirements, which incorporate specific Coalition concerns: 

a. Required a least-cost portfolio in modeling;

b. Included accelerated depreciation costs in modeling;

c. Required Public Service to present annual cost information to address cost-timing concerns raised by the Coalition;
 

d. Agreed with the Coalition that the annuity backfilling method is not appropriate for determining cost-effectiveness of early retirements of Comanche 1 and 2;
 and
e. Explained how point-cost requirement for utility resources as established in Phase I implements the Coalition’s recommended cost caps.

15. Not only do these modeling changes address issues in this ERP, other proceedings will analyze rate impacts, accelerated depreciation, and tax reform. An ERP is one part of the Commission’s processes to pursue prudent resource acquisition and it necessarily works in conjunction with the other proceedings. 
16. The Coalition’s claims are without merit.  We uphold our modeling determinations in the CEP Presentation Decision and deny the Coalition’s rearguments. 
c. The Introduction of a New Portfolio Does Not Require the ERP Process to Start Over in these Circumstances.
17. The Coalition argues that introduction of the CEP Portfolio after the Phase I Decision violates the ERP Rules. The Coalition cites Rule 4 CCR 723-3-3603(a), which provides for the filing of an ERP every four years, and allows a utility to submit an interim plan pursuant to Rule 4 CCR 723-3-3604. The Coalition contends that Rule 3603(a) does not allow for insertion of a new portfolio “midstream” between Phases I and II and, in such case where a utility wishes to file an interim plan, the ERP process must “begin anew.”
 
18. We agree the Company could have proposed presentation of the CEP portfolio earlier in the overall context of this ERP.  For example, Public Service could have included a proposal to present a CEP portfolio in its initial Phase I filing.  However, we find we are not required to omit it from consideration or otherwise “start over” given present circumstances.
19. A primary purpose of the ERP process is to make sure the utility has adequate generation capacity to provide reliable service to its customers when considering forecast load growth and known system changes.
  The ERP Rules provide a measured approach so the Commission can consider the cost effectiveness of resources, as well as other benefits of the resources, such as environmental
 and jobs impacts.
 This function of the ERP process is accomplished through the modeling of various portfolios with the various resources that are available (e.g., bids and utility resource proposals) and presented to the Commission. 

20. The additional CEP portfolios and modeling provides the Commission additional data and options for consideration in Phase II. 

21. Notably, the Commission was able to incorporate robust processes to support considerations, including discovery and an evidentiary hearing,
 to revise modeling as necessary given the potential for presentation of the CEP.  Not only is the inclusion appropriate within this ERP, but the Commission re-noticed and extended the proceeding, while at the same time balancing the time-sensitivities relied on in the bidding process.
 Consistent with our charge in § 40-6-101, C.R.S., the Commission avoided re-filing and re-litigation of unaffected matters already considered for efficiencies in a specific, litigated adjudication.

d. Application of Certain Phase I Modeling Determinations Does Not Bias Analysis of a CEP Portfolio. 
22. The Coalition next contends that not re-opening the Phase I Decision biases the analysis of the CEP Portfolio and unfairly prejudices parties, such as the Coalition, who intervened after Phase I.  Specifically, the Coalition claims the modeling assumptions are biased in favor of the CEP Portfolio because the baseline model uses a “costlier” combined-cycle gas turbine (CCGT) filler unit in the resource tail and includes $100 million in transmission costs associated with the CCGT unit that do not exist in the CEP Portfolio.

23. The Coalition’s claims are based on its own mistaken and inaccurate statements, not the Commission’s actual CEP Presentation Decision.  The Commission did consider what changes were necessary to its Phase I Decision such that a CEP Portfolio could be considered appropriately.   

24. Through our processes leading to the CEP Presentation Decision, the Commission reevaluated modeling parameters ordered in the Phase I Decision as they relate to inclusion of the CEP Portfolio and made necessary changes in the CEP Presentation Decision.  Leading up to that Decision, we re-noticed this ERP proceeding and allowed additional parties to intervene, including the Coalition.
 We rejected the stipulating parties’ accelerated timeline for a decision, and required Public Service to file supplemental testimony identifying the modeling and evaluation parameters that required revision for presentation of the CEP Portfolio.
 Interveners then had the opportunity to conduct discovery on the supplemental testimony and provide answer testimony with their analysis of Public Service’s proposals and other changes they believed necessary. In the CEP Presentation Decision, we considered and granted many of the parties’ requested additions and changes to the modeling assumptions; e.g., modeling of accelerated depreciation and annual cost information.
Regarding the CCGT filler units, the Coalition reiterates arguments that we already considered, analyzed, and rejected.
  Again, the Coalition does not address or refute the findings in the CEP Presentation Decision.  In the CEP Presentation Decision, we found Public 

25. Service sufficiently rebutted the Coalition’s argument that early retirement benefits are improperly inflated by greenfield siting and transmission costs associated with the CCGT filler units in the baseline portfolio. Further, we found the Coalition failed to take into account the benefits of highly efficient CCGT units including waste heat recovery, which improves fuel efficiency and thus lowers fuel costs and emissions. The RRR fails to address any of our reasoning in the CEP Presentation Decision or assert any new argument, thus we reject the Coalition’s arguments for the same reasons already articulated.  

26. Parties to this proceeding had full and robust opportunity to weigh-in regarding modeling parameter considerations, including without limitation, the CCGT filler considerations raised again by the Coalition.  The Coalition’s rearguments are not compelling and are denied. 
2. The Commission Does Not Lack Authority to Require Modeling and Consider a CEP Portfolio. 

27. The Coalition next makes the general claim that the Commission lacks authority to approve the CEP Portfolio because it “goes beyond the purview of an ERP proceeding.”
 The Coalition incorrectly states the CEP Portfolio “asks the Commission to approve the wholesale replacement of existing resources rather than the addition of resources to meet incremental needs.”
 The Coalition claims the ERP Rules do not contemplate early plant retirement and thus provide no framework for calculating the costs and benefits of this type of proposal. The Coalition argues the specific list in Rule 4 CCR 723-3-3604 of required contents of a utility’s ERP does not include any discussion of plant retirement. The Coalition concludes that plant retirement is not addressed in any context in the ERP Rules and thus the Commission “should follow its ordinary procedures to develop such rules as needed and not engage in ad hoc rulemaking in this adjudication proceeding.”
 
28. The Coalition next contends that, with no express legislative authority to consider wholesale replacement of resources in an ERP, such consideration is not within the powers delegated to the Commission. For support, the Coalition cites several cases for the proposition that the Commission does not have limitless legislative prerogative because the General Assembly may restrict the legislative authority delegated to it.
 It further cites general case law, which is not specific to this Commission, to support a claim that duties and powers of agencies are determined and limited by the statutes that created them. The Coalition concludes that, in this case, Title 40 of the Colorado Revised Statutes “sets forth certain powers” delegated to the Commission.
 

29. The Coalition contends that, to the extent any prior ERPs addressed early coal plant retirements, they did so in the context of a legislative directive that provided an express framework to evaluate those retirements. The Coalition suggests that, had the Colorado Legislature (Legislature) actually intended coal plant retirements to be considered in the ERP, it would have required such consideration by express legislation. For evidence that such directive is “neither supported nor desired” by the Legislature, the Coalition claims the Legislature recently rejected this type of proposal.
 
30. We address this argument in two parts. First, whether CEP consideration in this proceeding is beyond the Commission’s authority. Second, whether CEP consideration in this proceeding amounts to improper rulemaking. 

a. Commission Authority

31. The Coalition’s citations inaccurately portray our authority and applicable case law, and again mischaracterize this proceeding. The Commission has authority to consider presentation of the CEP Portfolio within this proceeding and consider whether it is prudent to pursue early retirement. 

32. Article XXV of the Colorado Constitution delegates to the Commission broad legislative authority to regulate public utilities previously vested in the General Assembly. Colo. Office of Consumer Counsel v. Mountain States Telephone and Telegraph, 816 P.2d 278, 283 (Colo. 1991).  Article XXV specifies that, in this area, the Commission has authority 
unless and until the General Assembly takes action specifically to restrict the Commission’s authority. Colorado-Ute Electric Association, Inc. v. Public Utilities Commission, 760 P.2d 627, 
638-39 (Colo. 1988); see also Integrated Network Services, Inc. v. Public Utilities Commission, 875 P.2d 1373, 1377 (Colo. 1994) (the Commission “has broad constitutional and legislative authority to regulate public utilities in Colorado”). Once the General Assembly acts, the applicable statute then governs the Commission’s authority with respect to matters falling under that statute. Peoples Natural Gas Division of Northern Natural Gas Company v. Public Utilities Commission, 626 P.2d 159 (Colo. 1981).
33. The Commission has power to determine what considerations to include in resource planning unless and until restricted by the General Assembly. Here, there is no direct legislative prohibition of early retirements and related modeling considerations as proposed within this ERP proceeding. 

34. In addition, the Coalition mischaracterizes what is occurring in this ERP when it claims the CEP Portfolio “asks the Commission to approve the wholesale replacement of existing resources rather than the addition of resources to meet incremental needs.”
 We are still considering whether certain future resource needs can be met in a cost-effective manner. In this case, Public Service proposes early retirement of certain resources, which will create future resource needs to be filled under this ERP. Even under current rules, this retirement proposal is not prohibited within an ERP. 

b. Rulemaking
35. We find this case is not improper rulemaking, but rather, it is a specific adjudication for application to the facts at issue regarding a single utility: Public Service. 

36. As set forth in the State Administrative Procedure Act (APA), § 24-4-101 et seq., C.R.S., agency action can be either rulemaking or adjudicative, with different statutory procedures applicable to each role. The APA defines “rule-making” as formulation, amendment, or repeal of a rule. § 24-4-102(16), C.R.S. A “rule,” which includes a “regulation,” is an agency statement of general applicability and future effect implementing, interpreting, or declaring law or policy or setting forth the agency’s procedure or practice requirements. § 24-4-102(15), C.R.S. On the other hand, the APA defines “adjudication” as the process for the formulation, amendment, or repeal of an order, which is defined as an agency final disposition in any matter other than rulemaking. §§ 24-4-102(2) and (10), C.R.S.

37. As clarified through much case law, agency proceedings that primarily seek to, or in effect, determine generally applicable policies or standards are considered rulemaking proceedings. See, e.g., Home Builders Ass’n of Metro. Denver v. Public Util. Comm’n, 720 P.2d 552 (Colo. 1986) (finding adoption of a new construction allowance constituted an agency statement of regulatory policy and was functionally indistinguishable from de facto rulemaking). Conversely, agency proceedings that affect a specific party and resolve a particular issue of fact by applying previously determined rules or policies to the circumstances of the case are deemed adjudicatory. See, e.g., United States v. Florida East Coast Ry. Co., 410 U.S. 224, 245 (1973) (recognizing distinction in administrative law between proceedings for the purpose of promulgating policy-type rules or standards, and proceedings designed to adjudicate disputed facts in particular cases). Courts have established that the determination of whether a certain proceeding constitutes rulemaking requires careful analysis of the actual conduct and effect of the proceeding and a determination of the purpose for which it was instituted. Landmark Land Co. v. City and County of Denver, 728 P.2d 1281 (Colo. 1986); City and County of Denver v. Eggert, 647 P.2d 216 (Colo. 1982); Jefferson School Dist. R–1 v. Division of Labor, 791 P.2d 1217 (Colo. App. 1990); Weaver v. Colorado Dept. of Social Services, 791 P.2d 1230 
(Colo. App. 1990). 
38. The Commission may consider in a future rulemaking proceeding whether considerations that include early retirement will be required or otherwise expressly included within future ERP proceedings, generally. However, the determinations made in this case are specific to the early-retirement proposal made by Public Service and certain settling parties in this ERP. Our decisions in this proceeding resolve the specific adjudicated issues regarding this proposal in this ERP and have limited applicability in future proceedings. The facts and circumstances are clearly adjudicative and do not amount to improper rulemaking.  
3. The Phase II Process Does Not Deny Parties Due Process.    

39. The Coalition’s final argument is that we denied parties due process by denying opportunity for discovery in Phase II. The Coalition includes that, pursuant to the modeling changes ordered in the CEP Presentation Decision, parties will see certain portfolio modeling for the first time in the 120-Day Report. To demonstrate the need for discovery in Phase II as well as Phase I, the Coalition asserts that its discovery on the CEP settlement revealed admitted errors on the part of Public Service of $87 million, resulting in subsequent corrections from Public Service.

40. We find that denying discovery in Phase II does not deny parties due process. When evaluating what due process is required in an administrative proceeding, the Supreme Court has determined the agency must look at the nature of the interest at stake. Goss v. Lopez, 419 U.S. 565, 576 (1975).    In Colorado, an administrative agency’s determination to deny a hearing is based on “fundamental fairness in light of the total circumstances.” Sigma Chi Fraternity v. Regents of the University of Colo., 258 F.Supp. 515, 528 (D. Colo. 1996).  Moreover, Colorado courts have specifically held that this Commission may use abbreviated or informal procedures for deciding matters. See, e.g., Public Service Co. of Colo. v. Public Utils. Comm’n, 653 P.2d 1117 (Colo. 1982).
41. The ERP process has never included discovery in Phase II. Discovery would impede, and perhaps prohibit, successful bidding proceedings in Phase II. Bidders incur considerable expense to keep bids valid for the expedited Phase II process, and frequently it is infeasible for bidders to maintain project viability over an extended Phase II period. 
42. We designed the ERP process with Phase I as the litigated proceeding with discovery and hearings so that parties can fully investigate and establish all the necessary bidding, modeling, and evaluation procedures prior to the actual bidding. In this CEP proceeding, we provided the same discovery and hearing opportunities for the new CEP issues. It is not reasonable now to have a Phase II proceeding with further discovery and hearings, as it would only serve to re-litigate the Phase I Decision and CEP Presentation Decision, giving parties an improper second bite at the apple.  Further, the independent evaluator provides assurance that Public Service properly follows the directives from Phase I and the CEP Presentation Decision.
43. Inclusion of the CEP Portfolio with the portfolios presented for consideration in Phase II is an addition.  However, as approved by the Commission in its CEP Presentation Decision, this addition does not fundamentally change the nature of this ERP. 
44. Finally, parties will and do have opportunities to conduct discovery as it relates to additional, meaningful proceedings that also are required in the event of early retirement of Comanche 1 and 2. This includes Proceeding No. 17A-0797E currently before the Commission, in which the Coalition is a party, addressing accelerated depreciation of these units. Discovery within that proceeding, any necessary follow-on Certificate of Public Convenience and Necessity proceedings, and ultimately rate case proceedings.  There is no due process violation in these circumstances.  
II. ORDER

A. It Is Ordered That:

1. The Application for Rehearing, Reargument, or Reconsideration to Decision No. C18-0191, filed by the Coalition of Ratepayers on April 11, 2018, is denied, consistent with the discussion above.
2. This Decision is effective upon its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 25, 2017.
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� See Decision No. C18-0253-I (issued April 13, 2018).


� See 4 CCR 723-3-3613(f) (providing for party comments on the 120-Day Report and independent evaluator report) and (g) (providing for utility response comments to party comments and independent evaluator report).


� Coalition RRR at 1.


� Coalition RRR at 1-2.  


� Id.


� Id. at 6.


� Id. at 3.


� Id.


� Decision No. C18-0191 (March 22, 2018) at ¶ 3.


� These arguments include the Coalition’s contentions that: (1) the CEP Portfolio fails to offer any ratepayer savings until after the retirement dates of Comanche 1 and 2 (in 2033 and 2035, respectively); (2) critical cost components are missing from Public Service’s analysis (accelerated depreciation, transmission network upgrade costs, and deferred tax assets); and (3) the alleged savings are the result of a “false” comparison between two different resource tails in the post-Resource Acquisition Period.


� See CEP Presentation Decision, at ¶¶ 44-49.


� Id. at ¶¶ 55-61.


� Id. at ¶¶ 78-79.


� Id. at ¶¶ 96-99.


� Id. at ¶¶ 121-122.


� Coalition RRR at 6-7.


� See Rule 4 CCR 723-3-3609(b).


� See, e.g., Rule 4 CCR 723-3-3610(c) (regarding consideration of new environmental regulations and the risk of higher future costs associated with the emission of greenhouse gases).


� See, e.g., Rule 4 CCR 723-3-3613(d) and 3616 (regarding best value employment metrics considerations in bidding and request for proposal processes).


� An evidentiary hearing specific to the CEP portfolio settlement was held February 7 through 9, 2018. The Commission also held public comment hearings December 7, 2017, in Pueblo, Colorado, and February 1, 2018, in Denver, Colorado. 


� See Decision No. C17-0730-I, issued September 6, 2017 (establishing additional notice and intervention); and Decision No. C17-0823-I, issued October 11, 2018 (scheduling evidentiary and public comment hearings, addressing discovery, in addition to other determinations).  


� § 40-6-101, C.R.S. (directing the Commission to conduct its proceedings in such manner as will best conduce the proper dispatch of business and the ends of justice).


� Coalition RRR at 8-9.


� Decision No. C17-0730-I (issued September 6, 2017) (establishing additional notice and intervention period of 14 days); Decision No. C17-0796-I (issued September 28, 2017) (granting new interventions); Decision No. C17-0823-I (issued October 11, 2017) (granting late-filed interventions).


� Decision No. C17-0796-I (issued September 28, 2017) at ¶ 39-43 (establishing scope of supplemental testimony); Decision No. C17-0823-I (issued October 11, 2017) at ¶ 12-19 (adopting procedural schedule).


� See Decision No. C18-0191 at ¶ 62-68.


� Coalition RRR at 10.


� Id.


�     Id. at 10-11.


�   See Id. at 11 (citing Hawes v. Colorado Div. of Ins., 65 P.3d 1008 (2003); City of Montrose v. Pub. Utils. Comm’n, 629 P.2d 619 (Colo. 1981); Peoples Natural Gas Div. v. Pub. Utils. Comm’n, 626 P.2d 159 (Colo. 1981); City of Montrose v. Pub. Utils. Comm’n, 732 P.2d 1191 (Colo. 1987).


� Id. (citing Denver Local 2-477 v. Metro Wastewater Reclamation Dist., 7 P.3d 1042, �1046 (Colo. App. 1999)).


� Id. at 12 (citing Supporting Testimony and Attachments of David L. Eves, Proceeding �No. 16A-0369E, August 29, 2017, 22:12-23:09 (alluding to discussions during the 2017 session of the General Assembly which included the early retirement of coal-fired generation sources).


� Id. at 2.


� Coalition RRR at 12-13 (citing Hearing Exhibit 81, Rebuttal Testimony and Attachments of James F. Hill, pp. 36-37; Hearing Exhibit 124, Public Service Response to Coalition of Ratepayers Discovery �Request CR-6).
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